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The tax aspect of the insurance program. Robert S. Holzman 
, spoke recently before the American Management Association’s Spring 
Insurance Conference on how insurance proceeds and premiums fare 
under the strict provisions of the Internal Revenue Code. His speech 
has been reduced to writing, and it appears at page 279. If, as it has 
been said, “tax deductions are a matter of legislative grace,” then it 


; may further be said that by the grace of the Internal Revenue Code 
; of the United States, a taxpayer is entitled to decrease his income tax 
. by certain amounts he pays out in maintaining insurance protection; 
; also, he may deduct certain portions of loss sustained. So far, this 
q sounds like a simple procedure but, like the insurance policy, the 
Internal Revenue Code has certain qualifying and limiting clauses 
; buried throughout its many pages. For instance, a loss is limited by 
, the taxpayer’s handling of depreciation, and taxability may be affected 


by whether or not the taxpayer is a self-insurer. These and other 
exceptions are correlated in the article. 


Robert S. Holzman, Ph.D., is the director of the budget of New 
, York University and the author of several well-known books on taxa- 
; tion. He is also the editor of a series of books on various tax subjects 
; which is being published by the Ronald Press Company. 


The medical consultant. The article beginning at page 289 de- 
scribes the benefits which accrued to a claim department of a Midwest 
insurance company when it inaugurated a medical consultant program. 
Have you read the diagnosis of such things as a herniated disc and 
a postconcussion syndrome, and have you read a brief history and a 
statement of findings? Do you know for certain that the diagnosis is 
compatible with the findings? Here is where the medical consultant 
proves his worth. He can ask if all the clinical tests necessary for a 
conclusive diagnosis have been performed. If something in the find- 
ings indicates a causal factor or other trauma, he can point this out. 
This is just one of the illustrations used by the authors to describe 
their two-year experience under a medical consultant program. The 
. article is written by Chad L. Hensley and Albert L. Clemens, M. D. 
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Mr. Hensley is the manager of the Claim Department of the Preferred 
Risk Mutual Insurance Company of Des Moines. 


Depositions. A witness who is not telling the truth must not 
only keep in mind the accident scene and the action, but must re- 
associate the answers given by him to the scene and the action. 
Reassociation can rarely be carried out at high speed because the 
witness must remember his previous answers and the necessity of 
placing them in context. The article beginning at page 297 is written 
by a skilled attorney, Philip J. Hermann, who describes the use of 
the casual disarming technique in obtaining depositions which so often 
has led to his winning of lawsuits. The author is a member of the 
Cleveland law firm of Hermann, Rhoa & Cummins. 


Mr. Hermann’s article should be read in connection with Mr. 
3unn’s article, which begins at page 301. Mr. Bunn, attorney for the 
Illinois Central Railroad, says that the discovery rules which require 
that each party disgorge all relevant facts have resulted in a flood of 
pretrial notices to take depositions, etc. As it is a rare case where 
the facts become more favorable to the defense with the passage of 
time, Mr. Bunn points out that a client’s interest is served best by 
“nailing down” the relevant facts in the possession of the plaintiff 
as soon as possible. The author advises the use of a standardized set 
of written interrogatories, and he lists the 17 he most frequently uses. 


The doctor-patient privilege. The physician-patient privilege as 
to the exclusion of evidence did not exist in common law, but various 
states have adopted the rule by statute. Louisiana provides for the 
privilege in criminal proceedings, and the comment from the Louisiana 
Law Review which we are reprinting at page 305 discusses the question 
of whether or not the doctor-patient privilege can be invoked in civil 
trials in Louisiana. The comment is written by Leslie J. Schiff. 


On H. R. 10. The Senate Finance Committee has concluded its 
public hearings on the Treasury’s proposal to impose the same limits 
on contributions and benefits of corporate owner-managers under 
existing pension plans as would be imposed on self-employed individ- 
uals (including partners) under the Treasury alternative to H. R. 10, 
the Self-employed Individuals’ Retirement Bill. 


Some brand-new proposals emerged. David A. Lindsay, General 
Counsel of the Treasury, suggested that the committee consider the 
possibility of permitting self-employed individuals to invest their 
pension funds directly in special nonnegotiable federal government 
retirement bonds without the use of a trust. A more far-reaching 
proposal in the same vein was submitted by Senator Carl T. Curtis 
of Nebraska, a member of the committee. Senator Curtis proposed 
that all persons not covered under some form of income-deferring 
retirement plan be permitted to take deductions for limited investment 
in government retirement bonds. More information on this retirement 
bill may be found at page 277. 
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Persons and Events 


The Sixty-fourth Annual Convention of the National Association 
of Mutual Insurance Companies will be held September 11-14. Associ- 
ation secretary Harry P. Cooper, Jr., has announced the location to 
be the Olympic Hotel, Seattle, Washington. Jesse Tapp, chairman 
of the board, Bank of America, San Francisco, will be the featured 
speaker. For more information, write to W. F. Steinmetz, Commu- 
nications Department, National Association of Mutual Insurance 
Companies, 2105 North Meridian Street, Indianapolis 7, Indiana. 


The National Association of Insurance Commissioners subcom- 
mittee on title and mortgage guaranty blanks will meet May 28-29, in 
the International Room, Fairmont Hotel, San Francisco, California. 


Peter Ward, professor of law at Cornell Law School, will join the 
New York State Insurance Department staff as counsel on June 15, 
Superintendent of Insurance Thomas Thacher has announced. Ward 
is a specialist in insurance and tort law, and was a partner in the law 
firm of Ward and Ward, Buffalo, New York. 


The thirtieth anniversary of the International Association of Acci- 
dent and Health Underwriters will be celebrated at the association’s 
1960 convention at the Conrad Hilton in Chicago, June 15-18. Key 
speaker will be Rex H. Anderson, vice president for marketing, Life 
Insurance Corporation of America, Philadelphia. Bill Veeck, president 
of the Chicago White Sox, will also speak. A highlight of the conven- 
tion will be a specially prepared audio-visual session demonstrating 
the latest in hospital, sickness and disability film strips, as well as the 
latest projection and sound equipment. The session will be moderated 
by E. L. Barrett, president, Elba Corporation, and Richard Gilmore, 
vice president, Continental Casualty. Also, the 1960 Harold R. Gordon 
Man of the Year award will be presented. The award, called the 
“A & H Oscar,” is given each year to a man who has played an 
eminent role in the development of the accident and health insurance 
industry and the aims of the association. Last year’s winner was 
William B. Cornett, Prudential Insurance. The convention’s hosting 


1LJ— May, 1960 





committee is cochairmenned by Jack Olson, Combined Insurance Com- 
pany of America, and Dan X. Marlowe, Provident Life and Accident 
Insurance Company. Registration information can be obtained from 
the International Association of Accident and Health Underwriters, 
Room 1110, 330 South Wells Street, Chicago 6, Illinois. 


Norman E. Roop, CPCU, was recently appointed treasurer of the 
Society of Chartered Property and Casualty Underwriters by the 
society’s board of directors. He is a partner, Booth, Potter, Seal and 
Company, Philadelphia. Predecessor to Roop is F. Harman Chegwid- 
den, CPCU, executive vice president, Camden Fire Insurance Associa- 
tion, Camden, New Jersey. Chegwidden will remain a member of the 
society’s finance committee. 

Millard Bartels, chairman of the insurance executive committee 
of the Travelers Insurance Company, Hartford, Connecticut, was re- 
cently elected president of the Health Insurance Association of Amer- 
ica. He was the association’s vice president last year, and was named 
to the presidency by the more than 270 member companies of the 
HIAA at the organization’s annual meeting held this year in Dallas, 
Texas. Bartels succeeds V. J. Skutt, president of Mutual of Omaha. 
Other officers chosen by the HIAA were: vice president—H. Lewis 
Rietz, executive vice president, Great Southern Life, Houston, Texas; 
secretary—R. L. Paddock, president, Time Insurance Company, Mil- 
waukee, Wisconsin; chairman of public relations committee—J. W. 
Scherr, Jr., chairman of the board, Inter-Ocean Insurance Company, 
Cincinnati, Ohio; board of directors—Nicholas Dekker, president, 
Fidelity and Casualty, New York; Howard Hutchinson, vice president 
of operations, Nationwide Mutual, Columbus, Ohio; J. K. MacDonald, 
president, Confederation Life Association, Toronto; James T. Phillips, 
senior vice president and chief actuary, New York Life; James Powell, 
vice president, Provident Life and Accident, Birmingham, Alabama. 


Pensions for the Self-employed 

Persistency pays off! Congress is seriously considering tax 
exemptions for the funds used by the self-employed to establish their 
own retirement pensions. It began years ago with the perennial 
introduction of H. R. 1—the Jenkins-Keogh bill. In later sessions 
of Congress, the bill has been known as H. R. 10—the Self-employed 
Individuals’ Retirement Bill—with Keogh still the sponsor. 


The brightest suggestion of the many which have been submitted 
is that of Senator Curtis. 

He proposes the creation of a new series of United States savings 
bonds, possibly called “X’’ bonds (X for “exempt’’). These bonds 
would have varying maturities and would be sold at discounts based 
on the time until maturity. For example, a $100 maturity in ten years 
could be sold for $75, similar to the present “E” bonds. 

The Nebraska senator would amend H. R. 10 to provide that 
anyone, self-employed or employed, could deduct, from his earned 
income, purchases of the new “X” bonds up to a certain amount per 
year, possibly $300. The purchase price of these bonds would be free 
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from tax; but when the bonds are cashed, the entire proceeds—not 
just the interest—would be taxable income. 


This program could be made available for any year to any person 
with earned income who in that year was not covered by an employer 
plan of either a corporation or an individual employer. It would be 
very easy to administer. For example, when a person buys an “X” 
bond, he would also receive a duplicate to be filed with his tax return 
to support his deduction for tax purposes. 


There would be no complication in relating the age of the indi- 
vidual to his bond purchase program. For instance, the lower the 
age the greater discount the individual would get on a $100 bond. 
An individual 55 years of age might be able to buy a $100 bond for 
$75. If he was 40, much less; and if he was 25, much less than that. 
There would be a discount table based on the nearest birthday, show- 
ing just what a bond would cost. 


The bonds would be nonnegotiable; therefore, the individual 
would have to play for keeps. In case of the death of the purchaser, 
his heirs or beneficiaries could elect to hold the bonds or take their 
present value. The entire proceeds would be taxable. 


The advantages of this plan are many. It would equalize the 
system for the many fine citizens who never, never will come under a 
plan established by an employer; retard inflation; promote thrift; 
place bonds in the hands of individuals; give long-range maturity 
to government bonds; cause millions of our citizens to be interested 
in the fiscal stability of the government; and materially lessen the 
pressure for increased retirement benefits in social security and other 
public plans. 


As passed by the House last year, H. R. 10 would permit a self- 
employed individual to deduct an amount (limited to the lesser of 
$2,500 or 10 per cent of self-employment income) paid as premiums 
on retirement policies or as contributions to retirement funds. A 
Treasury counterproposal would also permit a self-employed person 
to obtain tax deferral on retirement benefits, but with major differ- 
ences. The principal difference is that a self-employed person having 
employees could deduct amounts set aside for his own retirement 
only by setting aside similar amounts for his employees. Basically 
this involves the establishment of a qualified pension plan, that is, 
one meeting the present Code requirements as to nondiscrimination 
of benefits and coverage. The Treasury plan also would provide 
limited retirement deductions for self-employed persons without em- 
ployees. Some other major provisions of the Treasury formula are: 


(1) A proprietor or partner would be allowed to be covered under 
the plan only if he performed personal services. 


(2) Limitations would have to be placed on pension contributions. 

A suggested basic annual contribution for a self-employed individual 
would be permitted, amounting up to 10 per cent of his earned (not 
self-employment) income or $2,500, whichever was less. The contribu- 
(Continued on page 334) 
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Tax Orienting 


the Corporate Insurance Program 
By ROBERT S. HOLZMAN 


In one of the Bab Ballads, William S. Gilbert (of Gilbert and Sullivan 
fame) wrote: “Oh, dry the starting tear, for they were heavily insured.” 
His presumption, of course, was that if one is insured, he has nothing 
to worry about. This article will seek to show what all the world al- 
ready knows: that Sir William had no equal as a writer of nonsense. 


HE OBJECTIVE of a corporate insurance program is the pre- 

vention of loss or, to the extent that this is not done, to obtain 
reimbursement. Ideally, from the tax point of view, this means reim- 
bursement that is not taxable. 


Loss prevention itself does not involve taxation as a rule. If the 
steps taken are of a physical nature, we come to grips with that 
ancient tax chestnut: capital expenditure or deductible repair.’ Ex- 
penditures to prevent further repair bills or even potential future 
damage are not currently deductible as repairs. Thus, where, on the 
basis of past experience and a governmental committee report, a 
corporation raised its floors as a protection against floods, the cost was 
capital.? Safety protective devices are not repairs.* 


A tax deduction is allowed for the cost of insurance to the extent 
that the expenditure is ordinary, necessary and reasonable. Don’t over- 
look the last part of this trilogy, reasonable.* The statute does not 
prescribe this test, but there are court decisions that do.® Conceivably, 
if one overpays his insurance premiums, the differential may be an 
unallowable deduction. Furthermore, any amount of premiums may 
not constitute an allowable deduction for tax purposes. Such may be 


*See James C. Wriggins and George Byron Gordon, Repairs v. Capital 
Expenditures (New York City, The Ronald Press Company, 1958). 

? Black Hardware Company v, Commissioner, 2 ustc J 498, 39 F. 2d 460 (CA-5, 
1930). 

* International Building Company, CCH Dec. 6527, 21 BTA 617 (1930). 

*See William K. Carson and Herbert Weiner, Ordinary and Necessary Ex- 
penses (New York City, The Ronald Press Company, 1959). 

® Limericks, Inc. v. Commissioner, 48-1 ustc J 9146, 165 F. 2d 483 (CA-5). 
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The author, professor of taxation 
at New York University Graduate 
School of Business Administration, 
read this paper on May 3 at the 
Spring Insurance Conference of the 
American Management Association, 
which was held in New York City. 


the case with certain premiums on 
factory fire insurance mutuals. Here 
members are required to pay pre- 
miums that are higher than expected 
costs and losses, and it is “believed” 
that premiums will be refunded to the 
extent that they have been excessive. 
These refunds may be treated as 
being, in part, dividends. The original 
premium might be regarded as con- 
sisting of two elements—part pro- 
tection (deductible) and part future 
dividends. 


As to ordinary and necessary, the 
rules are general. An expenditure 
that is to be expected under the cir- 
cumstances is normal. A situation 
which is unique insofar as a particular 
taxpayer is concerned may be ordi- 
nary if it is not unique in the life of 
the group, the community, of which 
he is a part. One insurance case 
involving the concept of ordinary con- 
cerned a securities dealer who took 
out a policy on the life of the Presi- 
dent of the United States in order to 
provide compensation for a drop in 
the value of the securities inventory 
should the President die. This was 
not deemed to be ordinary.’ An ex- 
penditure that is appropriate and help- 
ful is necessary.® 

Unlike certain types of life insur- 
ance, there are no forms of business 


*Welch v. Helvering, 3 ustc § 1164, 290 
U. S. 111 (1933). 


"Herman Goedel, CCH Dec. 10,545, 39 
BTA 1 (1939). 
*Commissioner v. Heininger, 44-1  ustc 


7 9109, 320 U. S. 467 (1943). 
* Internal Revenue Code, Sec. 162. 
* Reg. Sec. 1.162-1(a). 
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insurance specifically disallowed by 
the Internal Revenue Code. Deduc- 
tion for most types of business insur- 
ance premium is permitted by the 
general language of the Code, deduc- 
tion being allowed for “all the ordi- 
nary and necessary expenses paid or 
incurred during the taxable year in 
carrying on any trade or business.” ® 
“Among the items included in busi- 
ness expenses are insurance 
premiums against fire, storm, theft, 
accident, or other similar losses in the 


case of a business No such 
item shall be included in business 


expenses, however, to the extent that 
it is used by the taxpayer in comput- 
ing the cost of property included in 
its inventory or used in determining 
the gain or loss basis of its plant, 
equipment, or other property.” ?° 
Other types of insurance specifically 
permitted as deductions in adminis- 
trative rulings include flood, wind, 
hurricane, marine, crop,’* use and oc- 
cupancy,’ fidelity bond,’* credit insur- 
ance,’* automobile liability,*> business 
overhead expenses ** and workmen’s 
compensation.’’ 


Insurance premiums, to be deduc- 
tible, must be for business purposes, 
which customarily would involve any 
payments by a corporation for its own 
liabilities. If the premium actually 
covers the liability of a stockholder, 
the payment may be disallowed to the 
corporation, or it may be regarded by 
the Internal Revenue Service as es- 
sentially equivalent to the distribution 
of a taxable dividend, which means 
that the corporation would still lose 
the deduction but the stockholder 
would have ordinary income. Where 
the payment of the premium was on 


=O: D.:215, 1 CB WA. 

® ©. D. 645, 3 CB 89. 

*T. D. 2090 (CB, December 14, 1914). 
“AR. R. 723, I-1 CB 113. 

*1. T. 3015, XV-2 CB 136. 

* Rev. Rul, 55-264, 1955-1 CB 11. 

"QO. D. 964, 5 CB 118. 
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behalf of an employee, the corpora- 
tion could get a deduction if the pay- 
ment could be shown to have been 
compensatory. 


If a premium, as on an automobile 
insurance policy, is partially for busi- 
ness and partially for personal use, an 
allocation of the premium is required, 
and only that portion attributable to 
business use is deductible."® 


Another type of allocation relates 
to advance premium payments, as 
where payments are made for a three- 
year period to obtain a lower rate. A 
prepaid asset—the surrender value— 
has been created, and this is written 
off in the form of a tax deduction for 
the period covered by the payment.’® 
This proration rule applies equally 
whether taxpayers are on the cash 
basis *° or on the accrual basis.”’ 

An accrual-basis taxpayer is en- 
titled to a deduction for his insurance 
premium in the taxable year to which 
his liability to make payment attaches. 
Even though the actual cost of the 
insurance is not known by the last 
day of the taxable year, the deduction 
applies to this year if all of the factors 
determining the liability existed by 
the close of the period. One case in- 
volved an accrual-basis corporation 
which purchased catastrophe insur- 
ance, the cost of the premium being 
determined by the amount of the pay- 
roll. The Commissioner of Internal 
Revenue sought to disallow the pre- 
mium as a deduction on the ground 
that it was a contingent expense. The 
court disagreed, saying: “The only 
contingent factor with respect to the 
accrual of the insurance premiums is 


* Marvin T. Blackwell et al., CCH Dec. 
21,881(M), 15 TCM 962, T. C. Memo. 
1956-184, filed August 9, 1956. 

*G. C. M. 23,587, 1943 CB 213. 

* Commissioner v. Boylston Market Associa- 
tion, 42-2 ustc J 9820, 131 F. 2d 966 (CA-1). 
But there is authority to the contrary 
(Waldheim Realty and Investment Company v. 
Commissioner, 57-2 ustc J 9717, 245 F. 2d 823 
(CA-8)). 
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the fact that the payroll has to be 
audited annually. We do not think 
this prevents the deduction of the 
premiums, as it has been held that 
when a liability has been accrued dur- 
ing the year it may be the basis for a 
deduction, although the amount of the 
liability has not been definitely as- 
certained.” ** 

Although settlement of a dispute 
might have resulted in an adjustment 
which would entitle the taxpayer to a 
refund in the future, such an adjust- 
ment would not postpone the accru- 
ability of the premium expense.”* 

A retrospective rating policy cus- 
tomarily has a premium that is com- 
posed of two elements: a standard 
rate plus (or minus) an amount which 
will result in an actual premium for 
the taxable year that is determined by 
the taxpayer’s own experience. If 
losses prove to be higher than the 
original expectation of the under- 
writer, the additional premium is 
charged. But if the taxpayer’s experi- 
ence has been more favorable than 
the underwriter had assumed, a re- 
fund of a portion of the standard pre- 
mium is made. 

One case involved a taxpayer whose 
total retrospective premium was stated 
to be a percentage of the standard 
premium plus the sum represented by 
incurred losses multiplied by a cer- 
tain The total retrospective 
premium had to be within a stated 
range. The taxpayer was notified of 
a retrospective premium by reason of 
an accident in a prior year, but he did 
nothing in the year of notification. 


factor. 





* Two-L Realty Company, Inc., CCH Dec. 
21,324(M), 14 TCM 1147 (1955), T. C. 
Memo. 1955-297, filed October 31, 1955. 

2 Roundup Coal Mining Company, CCH 
Dec. 19,674, 20 TC 388 (1953). 

*Touis S. Cohn Company, 
4226, 12 BTA 1281 (1928). 
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Subsequently the insurance company 
settled the claim, and the taxpayer 
paid a retrospective premium at a 


later date. He could not deduct this 
retrospective premium in the year of 
payment, as liability had been fixed 
with reasonable certainty even prior 
to the time the insurance company 
had settled the claim.** 


Where a loss is covered by insur- 
ance and there is a reasonable prospect 
of some recovery from the insurance 
company, deduction is permissible in 
the year of final determination of the 
insurance claim.?> Until this claim is 
determined, the taxpayer cannot know 
the amount of the loss sustained by 
him. Even if the taxpayer has a rea- 
sonable prospect of collecting insur- 
ance, there is no deduction until he 
knows the amount he will collect or, 
more specifically, until he knows the 
amount of the loss that he will not 
recover.**° Where the taxpayer has a 
reasonable prospect of the collection 
of his insurance in the year of the 
casualty, his deduction is in the year 
that he knows what will be recover- 
able. This allows some room for play: 
How aggressive should he be in any 
particular year in order to get the car- 
rier to make a settlement? If it is 
advisable from the tax point of view, 
can he stall on his claim until a more 
favorable year? 


In one case, property was com- 
pletely destroyed by a fire in 1946. A 
taxpayer sought to deduct that por- 
tion of the loss not covered by insur- 
ance in 1947, claiming that due to an 
investigation as to the honesty of the 
fire, there was doubt as to the amount 


** Midwest Motor Express, Inc., CCH Dec. 
21,995, 27 TC 167 (1956), aff’d on another 
issue, 58-1] ustc §9198, 251 F. 2d 405 
(CA-8). 

* The Allied Furriers Corporation, CCH 
Dec. 7229, 24 BTA 457 (1931). 

* Commissioner v. Harwick, 
f] 9483, 184 F. 2d 835 (CA-S5). 

* Harry Brown, CCH Dec. 20,631, 23 TC 
156 (1954). 
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Assuming that there is no dispute, 
fire and similar losses are deductible 
in the year of the casualty, although 
the amount is not. ascertained until 
later years. But in cases of theft, 
larceny and embezzlement, the de- 
duction is in the year of discovery. 


of insurance payments until 1947. 
Deduction was denied in 1947, as the 
investigation by the fire marshal and 
the insurance adjuster had not dis- 
closed any evidence of arson and there 
was no showing that arson even had 
been suspected. Thus there was no 
reason for believing that there was 
doubt as to the settlement.?” 

Where there is a loss in excess of 
the amount of insurance coverage and 
suit is brought against a third party 
for the amount of the unrecovered 
portion of the loss, deduction is not in 
the year when the court renders its 
verdict. Deduction is in the year of 
the casualty, even though it is not 
then known whether there will be any 
recovery from the third party. As 
was said in one case, “the loss is 
actual and present as soon as the 
physical damage occurs.” ** 

Assuming that there is no dispute, 
fire and similar losses are deductible 
in the year of the casualty, although 
the amount is not ascertained until 
later years.” But in cases of theft,*° 
larceny and embezzlement,” the de- 
duction is in the year of discovery. 


There is no loss deduction until 
basis is established.*? In one case, a 


* Commissioner v. Highway Trailer Com- 
pany, 4 ustc 9 1328, 72 F. 2d 913 (CA-7, 
1934). 

* Evans v. Commissioner, 56-2 ustc J 9778, 
235 F. 2d 586 (CA-8). 

* Code Sec. 165(e). 

* Reg. Sec. 1.165-5. 

* Anthony Delsanter et al., CCH 
22,483, 28 TC 845 (1957). 
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fire loss deduction was denied because 
it was predicated upon an adjusted 
basis of land and building combined, 
without a breakdown.** Without proof 
of the amount properly allocable to 
building alone, there is no basis for a 
deduction, but if land and building 
have been acquired as a unit, and car- 
ried in this manner, we have this 
problem. Where only the building is 
lost to the taxpayer by fire or other 
casualty, his loss, for tax purposes, is 
the adjusted basis of the building 
alone—if he can establish it.** 

In a few cases, the taxpayer was 
fortunate enough to have a fire loss 
deduction determined under the so- 
called “Cohan rule,”’* that is, the 
court was willing to construct a figure 
since unquestionably a loss in some 
amount had taken place.** But the 
court will bear down heavily on the 
taxpayer, as the inexactitude was of 
his own making. The Cohan rule has 
been applied on rare occasions to 
losses from theft *? and from flood.** 


Loss must be claimed as a deduc- 
tion in the year of incidence, except in 
the case of theft and related areas. 
But if the loss is covered by insurance 
and the insurer neither admits nor 
settles its liability until a subsequent 
year, any unreimbursed loss is de- 
ductible in the year of settlement.*® 


Losses are allowed only to the ex- 
tent not compensated for by insurance 
or otherwise.*° Where a taxpayer had 
a right to be reimbursed for a loss, 
and he did not avail himself of this 
right, there was no allowable deduc- 
tion, as he could have been compen- 
sated “by insurance or otherwise.” *’ 


Sometimes a taxpayer will find that 
insurance is unobtainable or the cost 
seems excessive or it is desirable for 
any reason to be a self-insurer. The 
result is the same in each instance. A 
reserve set up for self-insurance equal 
to the estimated premiums that would 
otherwise be paid to insurance com- 
panies is not deductible.** A reserve 
is nondeductible even though no in- 
surance is obtainable and, hence, no 
other provisions seem possible.** An 
employees’ injury compensation re- 
serve, although equal to the premiums 
charged for insurance against such 
liability, is not an allowable deduc- 
tion. Only claims adjudicated or paid 
during the taxable year are de- 
ductible.** 


The cost of hiring attorneys and 
adjusters to collect an insurance claim 
is deductible.*® 


Where an insurance company pays 
the insured after a fire or other casu- 
alty, there is a taxable event. Tech- 
nically, the insured has not made a 





* U.S. v. Koshland, 54-1 ustc § 9103, 208 
F. 2d 636 (CA-9). 

* Pelican Bay Lumber Company v. Blair, 
1 ustc J 374, 31 F. 2d 15 (CA-9, 1929). 

* Cohan v. Commissioner, 2 ustc J 489, 39 
F, 2d 540 (CA-2, 1930). 

* Richard R. Hollington et al., CCH Dec. 
21,767(M), 15 TCM 668 (1956), T. C. 
Memo. 1956-132, filed May 31, 1956; Charles 
A. Harris et al., CCH Dec. 19,434(M), 12 
TCM 42 (1953), T. C. Memo., entered Janu- 
ary 28, 1953; Harold B. Adams, CCH Dec. 
19,916(M), 12 TCM 1103 (1953), T. C. 
Memo., entered September 30, 1953. 

* Thomas Miller, CCH Dec. 19,506, 19 
T. C. 1046 (1953). 

* Clarence E. Stewart, CCH Dec. 19,487 
(M), 12 TCM 921 (1953), T. C. Memo., 
entered August 14, 1953. 
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* Charles F. Jeffrey et al. CCH Dec. 
19.672(M), 12 TCM 534 (1953), T. C. 
Memo., entered May 20, 1953. 

“Charles J. Ginsberg Estate, CCH Dec. 
22,994(M), 17 TCM 472, T. C. Memo. 
1958-95, filed May 26, 1958. 

"Charles D. Whitney, CCH Dec. 17,304, 
13 TC 897 (1949). 
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missioner, 2 ustc J 574, 43 F. 2d 78 (CA-10, 
1930). 

“1. A. Thompson Scenic Railway Com- 
pany, CCH Dec. 772, 2 BTA 664 (1925). 

“Potts Run Coal Company, CCH Dec. 
5859, 19 BTA 1 (1925). 

“Ticket Office Equipment Company, Inc., 
CCH Dec. 19,628, 20 TC 272 (1953), aff'd 
on another issue, 54-2 ustc § 9440, 213 F. 
2d 318 (CA-2). 
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sale of his property to the carrier.*® 
But the disposition of property may 
beget gain or loss. 


Where capital and noncapital assets 
are disposed of or converted for a 
lump sum (for example, an insurance 
policy is paid off), the gain or loss on 
each class of assets must be sepa- 
rately recognized if the basis therefor 
is established by the evidence.*’ 


Usually, the fire or other casualty 
policies will be general in character: 
The policies do not provide that a 
specific amount of insurance is appli- 
cable to the separate classes of prop- 
erty insured. Where the payment of 
the proceeds is in a lump sum “the 
only reasonable basis for arriving at 
that sum . . . [is] the application of 
the same percentage of loss to each 
class of property insured. There ex- 
ists, therefore, a proper basis for allo- 
cating the net proceeds to each class 
of assets.” *® 


If the insurance proceeds are ex- 
actly the same as the adjusted basis 
of the property, there is no tax prob- 
lem. But such arithmetical bliss is 
rare. Adjusted basis and reimburse- 
ment usually are not the same. 


A taxpayer’s gains and losses from 
the disposition (including involuntary 
conversion) of property used in the 
trade or business and from the invol- 
untary conversion of capital assets 
held for more than six months will be 
treated as long-term capital gains and 
losses if the total gains exceed the 
total losses. If the total gains do not 
exceed the total losses, all these gains 
and losses will be treated as ordinary 
gains and losses. Note that all items 
in these categories are lumped and 
treated as a unit. Capital assets sub- 


“ Helvering v. William Flaccus Oak Leather 
Company, 41-1 ustc § 9427, 313 U. S. 247. 

“ Watson et al. v. Commissioner, 53-1 ustc 
7 9391, 345 U. S. 544. 

“The Lehman Company of America, Inc., 
CCH Dec. 18,538, 17 TC 422 (1951). 
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ject to this treatment include only 
capital assets involuntarily converted.‘ 
Inventory is specifically excluded from 
the beneficial treatment afforded to 
business assets. 


Where a settlement is based upon 
circumstances that existed in the tax- 
able year and there was no dispute as 
to the liability, the amount is deemed 
to have accrued in that year. Thus, 
use and occupancy insurance was 
deemed to have accrued for the num- 
ber of days during which business 
was suspended during the taxable 
year, even though the total number of 
days for which insurance was payable 
was not determined until after the 
close of the taxable period.” 


Proceeds received under a fire in- 
surance policy accrue in the year in 
which the fire occurs. Gain is reported 
for that year in which liability is not 
contested, even though the amount of 
liability is undetermined in that year.” 


When there is doubt as to whether 
—or to what extent—the insurance 
company will pay for the loss, an 
accrual-basis taxpayer has no income 
until there is an admission of liability, 
or a payment, which amounts to the 
same thing. A corporation sustained 
a fire. In the same taxable year, the 
corporation agreed, with an adjust- 
ment bureau maintained by some 200 
fire insurance companies including the 
present insurers, as to what it would 
accept. The settlement was condi- 
tioned upon the carriers’ agreeing to 
waive certain coinsurance clauses; if 
the clauses were not waived, the set- 
tlement would have to be renego- 
tiated. The carriers neither admitted 
nor denied liability, but in the year of 
the fire some $40,000 was paid to the 
insured. In the following year, the 


“” Reg. Sec. 1.1231-1. 

“International Boiler Works Company, 
CCH Dec. 1108, 3 BTA 283 (1926). 

=G. C. M. 14666, XIV-1 CB 181. 
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When there is doubt as to whether 
—or to what extent—the insurance 
company will pay for the loss, an 
accrual-basis taxpayer has no income 
until there is an admission of lia- 
bility, or a payment, which amounts 
to the same thing, the author says. 


balance of the amount recommended 
by the adjusters was paid. Only the 
$40,000 was income to the insured in 
the year of the fire. No income ac- 
crued until the insurance companies 
decided to make payment.” 

If a taxpayer paid, and properly 
deducted, compensation insurance pre- 
miums in one year, premium refunds 
are taxed in the year received.** The 
general rule is that if premiums were 
deducted as business expenses, any 
rebates are income, but amounts re- 
ceived by policyholders from mutual 
fire insurance companies may be re- 
garded as rebates on premiums, except 
to the extent that they were paid from 
earnings exclusive of premiums.” Re- 
funds of premiums on policies of 
workmen’s compensation insurance 
represent ordinary income and not 
dividends to the employer-taxpayer.” 

An involuntary disposition of an 
asset is realization unless the special 
rule as to the replacement of a statu- 
tory involuntary conversion applies. 

If property (as a result of its de- 
struction in whole or in part, theft, 
seizure, or requisition or condemna- 
tion or threat, or imminence thereof) 
is compulsorily or involuntarily con- 
verted, gain is not recognized to the 


5 Georgia Carolina Chemical Company, 
CCH Dec. 14,242(M), 3 TCM 1213 (1944), 
T. C. Memo., entered November 18, 1944. 

* Jamaica Water Supply Company v. Com- 
missioner, 42-1 ustc 9251, 125 F. 2d 512 
(CA-2). 

*“T. T. 2646, XI-2 CB 59. 
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extent that the taxpayer purchases 
property similar or related in service 
or use to the property so converted. 
If insurance proceeds are paid to the 
taxpayer after a fire, he may elect that 
gain will be recognized only to the 
extent that the amount realized upon 
the conversion exceeds the cost of the 
replacement property. It is imma- 
terial whether the amount is received 
in one or more taxable years.” 


Upon receipt of insurance proceeds, 
the taxpayer need not invest the money 
directly in the purchase of replace- 
ment assets. Instead, he is permitted 
to acquire a controlling stock interest 
in a corporation that owns such assets.* 
It is immaterial whether the values 
of the assets of this corporation are 
exactly in proportion to the values of 
the properties being replaced.** But 
there is not a tax-free placement of 
an involuntary conversion if the in- 
surance proceeds are used to acquire 
a controlling interest in a partnership 
that owns similar assets.*® 


If there is an involuntary conversion 
and replacement property is purchased 
with the insurance proceeds, the basis 
of the new property will be the same 
as that of the old, decreased in the 
amount of any insurance proceeds 
that were not reinvested and increased 
in the amount of gain or decreased in 
the amount of loss to the taxpayer 
that is recognized. 


Replacement must be not later than 
one year after the close of the first 
taxable year in which any part of the 
gain upon the conversion is realized. 
The Commissioner of Internal Rev- 
enue may grant a longer period if 


Houston Chronicle Publishing Company, 
CCH Dec. 14,180(M), 3 TCM 1071 (1944), 
T. C. Memo., entered October 12, 1944. 

*® Code Sec. 1033(a)(3). 

* Henderson Overland Company, CCH Dec. 
1703, 4 BTA 1088 (1926). 

* Kimbell-Diamond Milling Company, CCH 
Dec. 16,204, 10 TC 7 (1948). 

® Rev. Rul. 57-134, 1957-1 CB 210. 
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the taxpayer files an application to 
establish a replacement fund. 


If there is an involuntary conver- 
sion (such as by a fire), the insurance 
proceeds for the loss of a variety of 
assets may be treated as a single item. 
One case involved a fire loss, where 
a corporation received about $39,000 
because of destruction of machinery 
and about $60,000 because of destruc- 
tion of buildings. The full amount 
was received from the insurance com- 
pany in the form of one check, which 
was earmarked as a single replace- 
ment fund. The Internal Revenue 
Service claimed that to the extent 
that the insurance proceeds for the 
loss of machinery were not devoted 
to the acquisition of other machinery, 
there was taxable gain. It was held, 
however, that there had been but one 
involuntary conversion. Thus, there 
was no gain except to the extent 
(if any) that the proceeds for the 
loss of machinery and buildings were 
not used in the acquisition of other 
machinery and buildings.*° 


One type of reimbursement which 
may be taxed as ordinary income is 
use and occupancy insurance. There 
are two forms of this coverage, with 
different tax aspects. Nonvalued forms 
of use and occupancy insurance usually 
define “coverage” in terms of reim- 
bursement for estimated loss of net 
profits (to which is added continuing 
expense) or in terms of net expenses 
less expenses which continue during a 
shutdown. Valued forms of use and 
occupancy insurance generally pro- 


® Massillon-Cleveland-Akron Sign Company, 
CCH Dec. 17,783, 15 TC 79 (1950). 

* Robert L. Merritt, “How the Proceeds 
of Use and Occupancy, or Business Inter- 
ruption, Insurance Are Taxed,” 36 TAXEs 
306 (May, 1958). 

* Mellinger v. U. S., 54-1 ustc J 9197 (DC 
Tex., 1953), rev’d on other issues, 56-1 usTC 
7 9183, 228 F. 2d 688 (CA-5). 

* Massillon-Cleveland-Akron Sign Company, 
cited at footnote 60. 
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vide for a fixed amount to be paid 
by the insurer to the insured for each 
day of business interruption, regard- 
less of profits.” 


Reimbursement for lost profits re- 
sulting from the partial or total sus- 
pension of a business for stated reasons 
(such as a fire) is fully taxable. 
Inasmuch as the net profits them- 
selves would have been taxable as 
ordinary income, the insurance pro- 
ceeds in lieu of these profits are simi- 
larly taxed.** Reimbursement by the 
insurer is regarded as mere replace- 
ment of taxable profits.** This is the 
case where the insured invests the 
entire insurance proceeds in buildings 
for the business. “If income is tax- 
able, the manner in which it is expressed 
does not relieve the owner thereof 
from tax.” ® 


The valued form offers a different 
result. Here the contract of insurance 
does not insure against the loss of 
net profits. It is a contract to pay 
the insured a flat per-diem allowance 
for the loss of the use and occupancy 
of the property destroyed until opera- 
tions are resumed. No gain is recog- 
nized if the proceeds are expended in 
the acquisition of similar property.® 
As was said in one case, “we know 
of no valid reason why proceeds from 
use and occupancy policies of the type 
here involved should be treated any 
differently than the proceeds from the 
straight fire insurance policies.” 


The two forms of use and occupancy 
insurance may thus be distinguished 
for tax purposes: In determining the 


* Oppenheim’s, Inc. v. Kavanagh, 50-1 ustc 
7 9249, 90 F. Supp. 107 (DC Mich.). 

* Miller v. Hocking Glass Company, 35-2 
ustc J 9671, 80 F. 2d 436 (CA-6). 

* Piedmont-Mt. Airy Guano Company, CCH 
Dec. 1310, 3 BTA 1009 (1926). See also 
Williams Furniture Corporation, CCH Dec. 
12,199, 45 BTA 928 (1941); Darlington 
Veneer Company, CCH Dec. 12,406-C, BTA 
Memo. Op., entered January 27, 1942. 

* Flaxlinum Insulating Company, 


CCH 


Dec. 1955, 5 BTA 676 (1926). 
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The two forms of use and occupancy 
insurance may thus be distinguished 
for tax purposes: In determining the 
recovery from the insurance company, 
is income experience to be a factor 
or is mere per-diem idleness due to 
a mamed cause, such as fire? The 
answer to this question determines 
taxability: “yes” for the first part 
of the question, “‘no” for the second. 


recovery from the insurance company, 
is income experience to be a factor 
or is mere per-diem idleness due to 
a named cause, such as fire? The 
answer to this question determines 
taxability: “yes” for the first part of 
the question, “no” for the second. 
One of the most important cases 
of this type was decided recently.” 
A manufacturer had fire insurance on 
its plant. There were also policies 
entitled “Business Interruption In- 
cluding Contingent Indemnity Against 
Fire and Extended Coverage Perils.” 
These policies called for payment of 
specific amounts per week for a total 
suspension of business. If there were 
a partial suspension of business, the 
payment would be the ratio that the 
proportion of reduction in output bore 
to the total production that would 
have obtained were it not for the total 
suspension. Under the policies, the 
insured was required to inform the 
underwriter semiannually of its net 
profits plus fixed charges for the pre- 
ceding 12 months. The inexorable fire 
occurred. Settlement was based upon 
the relationship between actual and 
anticipated output during the period 
of partial suspension. The proceeds 
of all insurance were devoted to the 
acquisition of replacement assets, but 
the Commissioner regarded the use 
and occupancy proceeds as ordinary 


income. He claimed that the policies 
showed it was not the intention of 
the parties to provide for the payment of 
a fixed sum regardless of the extent of 
lost profits and that the amount of the 
recovery was actually determined 
upon the basis of net profit plus fixed 
charges for the preceding 12 months. 
The court disagreed. The insuring 
clause did not insure lost profits, and 
made no reference to them. “The 
‘output’ or ‘production’ of a plant is 
entirely different from its operating 
profit. If a plant is operating at a 
loss, a fire can cause a large reduction 
in output or production without caus- 
ing any loss in profits.” Even if the 
underwriter had requested all sorts of 
profit data after the fire, the insured 
based its claim upon loss of produc- 
tion “and was more interested in the 
final amount of the recovery than in 
the method used by the adjuster in 
determining the amount.” 


Inasmuch as the proceeds of most 
types of use and occupancy policies 
are ordinary income while the pro- 
ceeds of a casualty policy may be 
treated as capital or even as nontax- 
able, it is important that the nature 
of insurance proceeds be carefully 
identified. In one case, a manufac- 
turer sustained a fire, after which the 
corporation made a claim to its insur- 
ance company for $250,000 damages. 
The manufacturer’s policies with the 
carrier had a ceiling of $150,000 for 
direct damage losses and $450,000 for 
use and occupancy. A settlement of 
the claim for $125,000 was agreed 
upon and paid. The manufacturer 
claimed that the proceeds were en- 
tirely for property damages, as the 
insurance company allegedly knew 
that there was no real basis for a 
use and occupancy claim; there had 
been no lengthy breakdown of equip- 
ment, with resultant diminution of 





® Shakertown Corporation v. Commissioner, 
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Inasmuch as the proceeds of most 
types of use and occupancy policies 
are ordinary income while proceeds 
of a casualty policy may be treated 
as capital or even as nontaxable, it 
is important that the nature of insur- 
ance proceeds be carefully identified. 
. 


production. But on its own records, 
the carrier had made an allocation 
of its payment: $25,000 for direct 
damages and $100,000 for use and 
occupancy. The Internal Revenue 
Service took this allocation to be the 
proper one. In view of the Commis- 
sioner’s finding, said the court, it was 
incumbent upon the manufacturer to 
present credible evidence of some 
more reasonable allocation ; since this 
was not done to the court’s satisfac- 
tion, the Commissioner’s allocation 
was sustained.®* The moral is plain: 
Do not make a blanket over-all settle- 
ment. The taxpayer should negotiate 
the allocation as well as the over-all 
settlement with the insurance company. 


Where there is no basis for alloca- 
tion of insurance to specific categories, 
however, the Internal Revenue Serv- 
ice cannot create such an allocation. 
A corporation sustained fire damage 
in excess of the insurance coverage, 
and a deduction for inventory loss 
was claimed. The government argued 
that no inventory loss had been sus- 
tained, as the insurance recovery had 
been higher than the value of the 
inventory. The corporation estahk- 
lished that the lost inventory had not 
been replaced, the insurance proceeds 
having been utilized fully to replace 
various other destroyed items. Inas- 
much as no part of the proceeds had 
been used for inventory replacement 
purposes, the award being fully com- 
mitted to other replacements, there 


® Marcal Pulp & Paper, Inc. v. Commis- 
sioner, 59-2 ustc 9624, 268 F. 2d 739 
(CA-3). 
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was a deductible inventory loss. “It 
is not essential that insurance be allo- 
cated in any specific manner to indi- 
vidual items destroyed.” ”° 


Where a taxpayer recovers the en- 
tire cost of a piece of property through 
deductions for depreciation, he is not 
entitled to treat insurance proceeds 
received in reimbursement for dam- 
age to that property as nontaxable, 
for this would allow him, in effect, 
a double deduction. 


If one is underinsured, he may, by 
the specific language of his policy, be 
regarded as a coinsurer. Then a cer- 
tain proportion of his loss may be 
claimed as a deduction by the tax- 
payer. If there is a casualty loss, he 
has specific authority for his portion 
of the deduction under Section 165 
of the Internal Revenue Code. If the 
event cannot be shown to be what 
the Code defines as a “casualty,” the 
deduction may qualify under the broad 
heading of “ordinary and necessary 
business expense.” 


But always there is the problem of 
proof. You must show that there 
is general authority for the deduction 
in the Internal Revenue Code. You 
must show not only that you had the 
loss, but that it was in the taxable 
year claimed. You must establish the 
basis of the asset. You must come to 
grips with the issues of reimburse- 
ment and contingencies. There is a 
widespread belief that the toughest 
person on the face of this earth is the 
insurance adjuster. Don’t you believe 
it. He is the internal revenue agent. 
When all else fails, you can always 
bully the insurance adjuster with the 
threat that next time you are going to 
take your business somewhere else. 
But the revenue agent is not afraid of 


losing your account. 
[The End] 


* Case cited at footnote 45. 
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How the Medical Consultant Aids in 
Fvaluation of Personal Injury Claims 
By CHAD L. HENSLEY and ALBERT L. CLEMENS, M. D. 


The medical-consultant program discussed in this article has been in 
operation for two years. Its benefits to the claim department are re- 
lated by the manager of the Claim Department of the Preferred Risk 
Mutual Insurance Company (Des Moines, Iowa) and the doctor consulted. 


HE EXPERT EVALUATION of medical data has always been 

one of the most important factors in the total evaluation of a 
personal injury claim. In recent years, this evaluation has become 
even more important, with changing sociological concepts, broadening 
legal doctrines, and the many other factors that are responsible for our 
present inflationary claims picture. 


Following two years of experimentation, we have concluded that 
the services of the medical consultant can be employed to substantial 
advantage in solving the problems of medical evaluation. The benefits 
that are realized from such a program fall into two categories, both 
of which will be discussed in detail later: (1) the advantages realized 
in the handling of specific cases because of detailed information sup- 
plied by the consultant on those particular cases and (2) the advan- 
tages that arise from the extensive and specialized medical education 
received by all the claims examiners participating in the program. 


Mechanics of Program 


When, in the discretion of a claims examiner, medical advice is 
needed on a particular file, that examiner submits the file to the con- 
sultant for review. He does this by attaching, to the separate folder 
within the claim file which holds all of the medical data on that file, 
a “face sheet” containing all questions he would like answered by the 
consultant. The folder is then sent to the consultant, who reviews the 
case and the questions at his own convenience. At a weekly confer- 
ence with all of the claims examiners in the home office, the doctor 
gives his answers to the questions posed, as well as his general com- 
ments and advice on the case. 


The meetings are held in the company library on a very informal 
basis, and all examiners are at liberty to—and do—ask all questions they 
care to. The entire discussions are recorded and subsequently transcribed. 
These comments are placed in the medical folder of the claim file, where 
they serve as a part of the medical information in the final evaluation of the 
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case and as a basis for follow-up ac- 
tivity on the particular file. An extra 
copy of the comments is placed in a 
loose-leaf notebook, which is indexed 
according to various parts of the body 
and various ailments, so that refer- 
ence may be had to them in future 
cases. We have equipped our library 
with a large set of medical charts 
which the doctor uses to good advan- 
tage in making his comments on the 
cases. I would like to emphasize 
strongly their value in helping the 
participants to get a clear picture of 
the medical problems being discussed. 


Another point deserving emphasis 
is that by experience we have a clear 
preference of the conference method 
of employing the services_of the medi- 
cal consultant. To attempt the pro- 
gram on the basis of written reports 
from a doctor is to limit seriously the 
scope of the discussion on individual 
cases, as well as to reduce severely 
the educational aspects of the pro- 
gram. The spoken word can be clari- 
fied, whereas the written word may 
be subject to improper interpretation. 
In addition, most doctors are notori- 
ously short on time in which to pre- 
pare written reports. Both the doctors 
and the claims examiners are emphatic 
in their preference of the conference 
method. 


What Cases Are Submitted— 
and When? 


In our opinion there can be no set 
rule as to what cases are to be sub- 
mitted to the consultant nor can there 
be any rule specifying at what stage 
of its development a claim should be 
submitted. For example, even a rela- 
tively minor injury can involve de- 
tails or complications that are beyond 
the scope of a claims examiner’s medi- 
cal knowledge and, accordingly, should 
be submitted. On the other hand, 
some very serious injuries oftentimes 
do not require submission to the 
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consultant because they may have 
been so fully reported on by attend- 
ing doctors and involve an almost 
invariable result. 


On occasion, initial accident reports 
may contain such information about 
injuries sustained that the examiner 
would submit the case to the doctor 
immediately, with a view to obtain- 
ing guidance on a future course of 
action to be considered in handling 
the claim. Again, the consultant may 
be called in at the last-minute pretrial 
stage, or even during trial. We have 
found that in the course of time, as 
the claims examiners become more 
educated in a medical sense, they 
develop considerable insight and dis- 
cretion on the problem of what cases 
to submit, and when to submit them. 


The Doctor 


It would seem that, by far, the 
most important factor in the success 
of a medical-consultant program is 
the consultant himself. Interestingly 
enough, this is meant not so much in 
the sense of his professional competency 
—although this is obviously impor- 
tant—as in his interest and manner 
of approach. To clarify, the doctor 
must be one who is, above all, com- 
pletely candid concerning his own 
profession, with the result that there is 
no hesitation to suggest areas where 
medical reports and opinions are sub- 
ject to question. The natural reluc- 
tance on the part of a member of a 
profession to be critical of opinions 
submitted by colleagues in areas which 
involve judgment matters is quite 
understandable, but it does present a 
problem to the successful operation 
of a program such as this. Another 
extremely valuable asset of a medical’ 
consultant is the ability to express 
himself clearly, concisely and in terms 
that are intelligible to the other par- 
ticipants in the program. This is par- 
ticularly important in the early stages 
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of the program when the medical 
knowledge of the claims men is not 
so great as it later becomes. 


Although most doctors receive some 
training in legal medicine during the 
course of their professional training, 
the more experience a consultant has 
had in testifying in court, the more 
valuable he is for the program. By 
such experience he gains a great deal 
of insight into the problems and pit- 
falls of the presentation of medical 
evidence in the courtroom. 


There may exist some differences 
of opinion as to what specific branch 
of the medical profession should supply 
the medical consultant, and consider- 
able thought should be given to that 
point. In our case, we selected a gen- 
eral surgeon with experience in most 
branches of surgery, including sub- 
stantial experience in orthopedic sur- 
gery. To our particular good fortune, 
our consultant had had some 
training which enabled him to give 
us basic advice on such matters as 
traumatic neuroses, anxiety reactions, 
and other psychological problems. 


also 


The very nature of this program 
is to obtain very detailed and very 
specific medical information. For this 
reason, we often encounter situations 
where the points involved become so 
detailed and so complicated that spe- 
cialized advice is needed, even on a 
consultant basis. In many instances 
our consultant discusses these prob- 
lems with colleagues who are special- 
ists in the fields involved. He reports 
to us that the questions presented 
often stimulate a lively academic in- 
terest among the specialists and pro- 
voke many discussions in the doctor’s 
lounges at the hospitals. Our pro- 
gram benefits greatly from this situ- 
ation, and it is pointed out as further 
emphasis of the value and importance 
of a consultant with a strong interest 
in the program. 


Medical Consultant 


Benefits on Individual Cases 


So far, the purpose of the medical- 
consultant program and the mechanics 
of its operation have been briefly out- 
lined. I would like to deal a bit more 
in specifics; to do this, let us return 
to the first of the two major types 
of benefits we think result from this 
program—the information developed 
on a particular case. Just what type 
of information is given to us by the 
medical consultant on particular cases 
which is of significance in their evalu- 
ation? Here are some examples, but 
it is to be emphasized that these are 
only examples, because the informa- 
tion can vary with every case. The 
ones set forth here, however, occur 
quite frequently: 

(1) Concerning the explanation of 
medical reports, hospital records, and 
other medical data: Undoubtedly 
most experienced claims examiners 
arrive at a point where they know 
the meaning of many medical terms. 
If they do not know the meaning, 
they can consult a medical dictionary 
or other reference work. We have 
found, since inauguration of our pro- 
gram, that the mere understanding of 
the literal meaning of medical terms 
is a far cry from knowing their impli- 
cation as well. To use a simple illus- 
tration: By looking up the meaning 
of the word “fracture” in a medical 
dictionary, you may find that its mean- 
ing is a breaking of a part, especially 
of a less 
than 35 types of fractures, you’re a 
long way from knowing what injury 
the person actually incurred and still 
further from knowing the implications 
of the injury. A “fractured knee” does 
not tell you that if the line extends 
into the articulating surface of the 
joint severe permanent disability may 
result. We recently received a medi- 
cal report describing 72 separate frac- 
tures of the face bones and were, of 
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bone. Since there are no 





course, somewhat concerned until the 
medical consultant explained to us 
that this was simply a rather dra- 
matic way of describing a crushing- 
type fracture which would usually be 
described as a “crushing type of in- 
jury showing multiple fragments of 
the facial bone.” 


(2) Here is an extremely impor- 
tant example: The consultant very 
often indicates to us whether or not 
the medical report under consider- 
ation is sufficiently detailed so that 
on its face the diagnosis is supported 
by the history and the findings. How 
many times have you seen the diag- 
nosis of such things as a herniated 
disc or a postconcussion syndrome 
following a very brief history and 
statement of findings, or perhaps even 
a fairly long and impressive list of 
findings? Do you know for certain 
that the diagnosis is compatible with 
these findings? Do you know if all 
the clinical tests necessary for a con- 
clusive diagnosis have been performed? 
Do you know for certain whether or 
not something in the history of the 
findings might not be indicative of 
a causal factor other than trauma? 
For example, on one occasion we 
submitted to the consultant a report 
which contained a diagnosis of a lacer- 
ation of the liver as a result of the 
accident. After going over the report, 
the medical consultant requested that 
we obtain additional information; 
after the information was received, 
it was learned that at no time had 
there been an exploration of the ab- 
domen; at no time had there been a 
drop in the blood count suggesting 
bleeding; and at no time were liver- 
function tests or other diagnostic 
tests carried out to substantiate the 
diagnosis of a laceration of the liver. 
The result was that the final evidence 
indicated that the patient had received 
a contusion of the abdomen with re- 
sulting pain, but in no way was there 
any substantiation for a diagnosis of 
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laceration of the liver. Actually, the 
diagnosis had been listed as a tenta- 
tive admitting diagnosis for the pa- 
tient upon going into the hospital; 
the fact that the diagnosis was not 
subsequently confirmed while he was 
in the hospital immediately after the 
injury gave the wrong impression as 
to its seriousness. 

(3) The consultant regularly indi- 
cates to the claims examiners what 
additional medical examinations should 
be performed for further clarification 
of the medical points unresolved by 
the existing medical data. 

(4) We are advised what medical 
specialists should perform the addi- 
tional examinations required. Recently, 
a young woman complained of severe 
neck and back pain following a rather 
minor accident. The complaints and 
length of time were not completely 
compatible with the type or the in- 
tensity of the trauma received. Medi- 
cal reports were vague, and suggested 
that the physical trauma was the only 
cause of complaints. Because of the 
stigma often associated with the title 
of “psychiatrist,” the patient was 
examined by a neurologist who also 
has adequate training in the field of 
psychiatry and the true cause of the 
problem was found to be an anxiety 
reaction which arose not because of 
the physical trauma but because of 
an association the party made with 
the driver of the other vehicle in- 
volved in the accident. Ultimately 
upon litigation, it was decided that 
this condition was not an allowable 
measure of damages. 

(5) The medical consultant indi- 
cated specific points that the examin- 
ing doctors should look for. Many 
details that develop in a total claim 
file—not all of them of a medical 
nature—are of particular significance 
to a doctor who is subsequently ex- 
amining a patient. Factors in the 


patient’s personal background, previ- 
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ous history of accident, and many 
other things are often significant, and 
the medical consultant is, of course, 
in a position to advise which of these 
factors are important enough to be 
called to the attention of the examin- 
ing physicians. 

(6) The doctor gives us very valu- 
able advice concerning disability rat- 
ings and often indicates whether or 
not, on the basis of the reports of 
the doctors, he can agree with their 
disability rating. In some instances 
the medical consultant will indicate 
that he disagrees with the disability 
rating given by a particular doctor, 
even though he is reading the reports 
of those particular This 
simply means, in effect, that he is 
questioning the judgment factor; in 
many cases it has been to our advan- 
tage ‘to have an additional examination 
and report based on the probability 
that the disability rating will be lower. 
By the same token, we are often ad- 
vised that in our consultant’s opinion 
he would not obtain an additional 
report because, in all likelihood, the 
disability rating would be higher. 
Very valuable help is given by the 
doctor in explaining how doctors use 
different techniques and standards in 
evaluating various disabilities. In one 
recent case a medical report on an 
office worker was submitted, showing 
a 50 per cent permanent disability 
of an upper extremity following an 
injury to the shoulder. After thor- 
oughly examining and evaluating the 
report, it was discovered that the 50 
per cent rating of disability was based 
upon a range of motion in only one 
plane of the shoulder, which was 
limited by 50 per cent of the usual 
range in that plane. Most other planes 
and ranges of motion of that joint 
were essentially within normal limits. 
Without clarification, the disability in 
this instance would have been grossly 
overstated. 


doctors. 
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(7) It sometimes develops that in the 
available medical information there is 
a suggestion that the condition com- 
plained of may be a result of some- 
thing other than the trauma. One 
report indicated that a male patient 
had bled from his bowels secondary 
to a duodenal ulcer, which had been 
aggravated by an emotional stress 
following an automobile accident. The 
medical information not com- 
plete ; the report was resubmitted and 
a suggestion was made that a com- 
plete evaluation for the cause of the 
man’s gastrointestinal bleeding be car- 
ried out. It is conservative to say 
that there can be at least 25 relatively 
common causes for the bleeding from 
the intestinal tract other than a duo- 
denal ulcer. X-ray studies were car- 
ried out on this individual and he was 
found to have a cancer of the colon. 
This way related to his 
automobile accident. 


was 


was in no 


(8) There are often comments con- 
cerning the treatment that a particu- 
lar claimant may be receiving. It may 
well be wondered of what value the 
answer to this question could be to 
us; by way of illustration, let me cite 
the case of a young child who sus- 
tained a foot injury involving the 
severance of a nerve and resulting in 
a foot drop. Our medical consultant 
received information about the case, 
noted that conservative treatment was 
being given and immediately sug- 
gested that we advise the child’s par- 
ents that there was still a possibility 
that surgery could unite the ends of 
the nerve and some function be re- 
stored. This was done and the par- 
ents were, of course, very grateful. 
The disability was substantially less 
than it would have been had surgery 
not been performed. 

(9) The medical information some- 
times indicates the possibility that 
there are conditions or injuries aris- 
ing out of the accident that have been 
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overlooked to date. A medical report 
on a young man indicated that he 
had incurred a simple type of fracture 
to his ankle and had been treated for 
this in the usual way with the usual 
expected results, which generally leaves 
no permanent disability. However, 
upon examination of the medical re- 
ports, it was noted that one small 
sentence indicated that the patient 
had developed a phlebothrombosis; 
no further comment had been made 
concerning this. The condition in it- 
self was a very serious one. In its 
early stages it could be fatal should 
a clot break off and be carried to 
the lungs. The patient had recovered 
from the immediate stage; however, 
it is quite common to have perma- 
nent disability develop within the 
leg involved and result in continued 
pain. In the ultimate evaluation of 
the case, the primary concern be- 
came the phlebothrombosis rather 
than the simple fracture of the ankle 
that had been originally stressed. 


(10) Concerning comments regard- 
ing pain and suffering in connection 
with a particular injury: It is often- 
times surprising that the apparently 
more serious injuries do not involve 
as much pain as injuries that are 
ostensibly minor. For example, the 
pain and suffering from multiple rib 
fractures can be intense and prolonged 
even though the disability in the in- 
juries is very rarely considered perma- 
nent. Very often a fracture of a large 
bone of the body can be treated in 
such a way that the patient under- 
goes minimal pain and suffering al- 
though the disability in the future, 
as well as at the time of hospitalization, 
may be great. 


(11) The medical consultant often 
gives an opinion as to the compati- 
bility of the length of disability and 
the injuries sustained. This, of course, 
must be within broad limits, but very 
often his comments can be a clue in 
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malingering cases and can pave the 
way for surveillance activities. 


(12) The consultant very often ad- 
vises us that injuries in a particular 
case are very serious and that we 
should govern ourselves accordingly. 
Perhaps the benefit derived from this 
information partakes of the nature of 
“reverse English” but it is nonethe- 
less a very important one. It saves 
us the unhappy experience of being 
surprised as to the severity of injuries 
during trial of the case. 


Our records are now quite full of 
interesting cases that have been sub- 
mitted to our medical consultant and 
I would like to briefly describe two 
or three which are illustrative of 
what can result when a trained man 


examines medical information. The 
benefits we realized in these cases 
would unquestionably have been 


missed had they been handled only 
by our claims examiners. The medi- 
cal reports submitted by a claimant 
indicated that he had developed a 
pneumothorax from a fractured rib 
following an automobile accident. This, 
in essence, is a collapse of the lung 
with a collection of air within the 
chest cavity, due to the puncture of 
the lung from the fractured rib. He 
had been treated for this, and the lung 
had completely returned to its nor- 
mal position within the chest cavity. 
He had remained away from work 
for a period of close to nine months; 
at the time the claim was submitted, 
he was still not actively employed 
even though there was no good ex- 
planation as to why he had not re- 
turned to his usual employment. A 
rating estimate of 10 to 20 per cent 
permanent disability was given on the 
basis of pain and pleural thickening. 
In the records there was a note that 
the patient had previously been treated 
for tuberculosis. On the strength of 
this statement, we obtained the previ- 
ous X rays of this man’s chest; it was 
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found that the man had actually been 
treated for his tuberculosis by a pneu- 
mothorax on the same side that had 
been involved in the automobile acci- 
dent. In other words, his lung had 
been intentionally collapsed in an at- 
tempt to heal his tuberculosis. 


The pleural thickening which had 
been described had been present prior 
to the accident and well demon- 
strated in many X rays prior to it. 
The X rays indicated that there was 
no demonstrable difference in the 
pleural thickening prior to the acci- 
dent and after the accident. The 
actual follow-up on the use of this 
information resulted in a substantially 
lower settlement. 


A 62-year-old man died approxi- 
mately four months after a minor 
automobile accident. There was no 
detailed accident report and no way 
of actually ascertaining the true re- 
lationship that existed between the 
accident and the man’s death. After 
considerable effort in examining the 
available medical information, as well 
as the death certificate, it was dis- 
covered that this man actually had 
been a chronic asthmatic and had 
died from congestive heart failure 
secondary to pulmonary emphysema 
which had been aggravated over the 
years by asthma. The man had actu- 
ally never been hospitalized or in any 
way definitely treated for any injuries 
sustained as a result of the automo- 
bile accident. He had actually suffered 
only minor contusions and abrasions 
from the accident. Without going 
into the medical detail, suffice it to 
say that we were able to establish 
that the man’s death did not result 
from the accident. 

As a slightly different type of ex- 
ample, consider this case. A claim- 
ant was alleged to have suffered a 
head injury, with a resulting 50 per 
cent impairment of his mental facili- 
ties. This rating was given by a psy- 
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chiatrist. The consultant could find 
no clear-cut clinical evidence that 
would account for such a result; after 
consideration of the man’s personal 
background, he suggested that we 
play a hunch. He advised us to ask 
for a blood test. When we did, it was 
refused and we were able to dispose 
of the case almost immediately for a 
very low figure that in no way com- 
pensated for any impairment of mental 
facilities. To this day, we, of course, 
couldn’t prove that this claimant’s 
mental problems stemmed from pa- 
resis, but we are reasonably certain 
they did. 


The point that I have perhaps not 
been able adequately to express in 
these illustrations is that the infor- 
mation which was of value to us came 
to light only after a detailed and very 
technical examination of all of the 
medical information. Even though our 
claims examiners are quite well trained 
in medicine as relates to claims, they 
simply would not have picked up these 
points. 


Follow-up Activity 

You may well ask at this point 
precisely how this information is used. 
You also may well point out that 
regardless of what our medical con- 
sultant says, the opinions of the 
examining doctors are the ones that 
will count in the courtroom. This is, 
of course, true, and this would be a 
good place to point out that it is not 
suggested that the medical-consultant 
program is a panacea for all of the 
medical problems involved in claims 
handling. What it does do is to enable 
the examiner making the final evalua- 
tion of the particular case to be as 
fully aware as is possible of the exact 
nature and extent of the injuries sus- 
tained by a particular claimant. I 
would like to conclude the discussion 
of the first class of benefits by point- 
ing out some of the various methods 
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in which we actually follow up the 
information given us on a specific 
case: 

(1) Our doctor has no objection 
to our using his name and his com- 
ments when we write back to the 
claimant’s counse! or the doctors. We 
state our medical position on a par- 
ticular case and give in complete 
detail the supporting arguments that 
have been advanced by our medical 
consultant. In many cases a sufficient 
question is raised to result in a lower- 
ing of demands by the claimant’s 
counsel. I do not mean to imply that 
this occurs in every case or that the 
comments are always well received. 
In some instances our medical con- 
sultant has even telephoned the claim- 
ant’s doctors and then discussed the 
case with them. 


(2) The medical consultant’s com- 
ments and review of the case are 
always supplied to our own attorneys 
to give them a complete picture of the 
situation, as well as to provide them 
with considerable information that 
can be used on cross-examination in 
the event of trial. 


(3) The medical consultant’s com- 
ments and review of the case are 
always submitted to our own exam- 
ining doctor for his consideration in 
making his examination of the claim- 
ant on our behalf. 


Educational Benefits 


The benefits from the program, 
resulting from the medical education 
received by claims examiners, are 
very substantial and of great long- 
term importance. In addition to the 
education received from participation 
in the weekly meetings over a period 
of time and discussion of individual 
cases, more medical education is pro- 
vided by special comments and dis- 
cussions by the doctor. On days when 
our actual file load is light, our con- 
sultant discusses various medical prob- 
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lems as they relate to accidents. He 
often uses films as a training method, 
with very good results. 


Perhaps one of the most important 
educational accomplishments has been 
to apprise our claims men of so-called 
“red flag” injuries. Our consultant 
has compiled a list of injuries which 
he regards as ones which will statisti- 
cally prove quite serious. Whenever 
our claims men learn of one of these 
injuries, they immediately submit it 
to the consultant in order that he may 
advise them as to what additional 
medical information they should im- 
mediately obtain to confirm the seri- 
ousness of the injury in order that 
they may move in for fast settlement 
if at all possible. This does not mean 
that, whenever an injury which is on 
this list is spotted, the claims man 
rushes out with an open checkbook. 
It simply means that he will deter- 
mine if it might be advisable to at- 
tempt a settlement in advance of many 
detailed reports which will describe 
a progressively worsening injury and, 
in all probability, a larger settlement 
figure. 


Another, perhaps more _ indirect, 
benefit, I sincerely believe, has ac- 
crued to our claims department as a 
result of this program. This is repre- 
sented by the quickening of the inter- 
est of the claims examiners in handling 
the medical aspects of a file. As their 
own knowledge of medical problems 
increases, so does their ability to dig 
deeper into the files and, accordingly, 
I believe, their desire to do so. 


In conclusion, I feel very strongly 
that the effectiveness of our claims 
department has been substantially 
increased by the medical-consultant 
program. I further believe that many 
more refinements can be made in the 
program, and that new and more 
effective uses of it will undoubtedly 
be developed. [The End] 
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Winning Your Lawsuit by Deposition 
By PHILIP - HERMANN 


The author discusses how to properly time, prepare, execute, analyze 
and use pretrial depositions. He is a member of the Cleveland firm 
of Hermann, Rhoa & Cummins, and this article is the outgrowth of 
talks which he recently delivered before bar associations in Ohio. 


ALDWELL, in his famous book, developed the theme that 

there is an acre of diamonds in your own backyard, if you will 
only take the trouble to look. Likewise, there is in our own backyard 
an acre of diamonds largely undeveloped by us lawyers, namely, the 
use of depositions to win a lawsuit. Nowhere in the trial field are 
there greater undeveloped opportunities than that afforded by the 
deposition process. 


How many lawyers prepare witnesses or parties for deposition 
as well as they do for trial? How many lawyers take the witness, 
prior to a deposition, to the scene of the accident as they do in prepa- 
ration for trial? How many lawyers take the deposition process so 
casually that they do not even bother to prepare their witnesses? 
How often have you wished that the lawyer who had ordered a depo- 
sition had scheduled it for a more convenient time or day? How often 
has the press of the business of the day encroached upon preparation 
time? Have you ever met a witness, favorable to your client’s cause, 
in the opposing attorney’s law offices about to have his deposition 
taken without any preparation? Let’s face it—most witnesses and 
parties to a lawsuit who are presented for deposition are not adequately 
prepared. With diamonds of admissions and of material destructive 
to the opposing side in our own backyard just waiting to be gathered, 
why content ourselves with using the deposition merely as a discovery 
process? Of course, any deposition may develop inconsistencies and 
secure valuable admissions, but why content ourselves with mere 
rubies when, in a properly planned and handled deposition, we can 
harvest acres of diamonds toward minimizing or destroying the oppos- 
ing case? 


Timing 

Have you ever driven an automobile in which the ignition timing 
was off? It ran, didn’t it? But it did not develop the power of a car 
with proper timing. Likewise, proper timing of the deposition will make it 
a more powerful vehicle—that is, “early in time, early in the day.”” Many 
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lawyers reserve depositions for off- 
season work or postpone them until 
close to trial time. Such delay is ques- 
tioned, for isn’t a deposition simply 
about objects and people in action, 
and don’t both have a habit of disap- 
pearing and changing? For example, 
the deposition may reveal certain land- 
marks as being of crucial importance. 
How embarrassing it is to show up 
with a photographer and find that the 
landmarks are no longer there. The 
deposition may lead you to a witness 
only to find that the witness has 
moved and the trail has grown too 
old to be able to follow. On the de- 
fense side, an early deposition may 
prevent a medical build-up. 


A word about “early in time”: 
Many of us just hate to get up early. 
Some of us mean to get up in time 
to prepare a witness for an early 
deposition, but just don’t make the 
grade. Observation leads us to note 
that witnesses for early-morning depo- 
sitions are generally less well pre- 
pared than those witnesses whose 
depositions are taken later in the day; 
in addition, it is to be noted that a 
higher percentage are not prepared. For 
early-morning depositions, it is not 
unusual for the parties to be deposed 
to show up—unprepared—at my office 
before their attorney does. This rarely 
happens in depositions ordered later 
in the day. Also, the witness may be 
sleepy and will more likely have his 
testimony minimized or destroyed. 


One further element as to timing: 
Try to depose all witnesses who should 
be deposed at one session. It is hardly 
necessary to mention that inconsist- 
encies under such an arrangement are 
more apt to be developed, especially 
where there is a separation of the 
witnesses. 


Preparation 


Preparation is probably the most 
neglected part of the deposition proc- 
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ess. To those who use the deposition 
solely as a discovery process, prepa- 
ration is unimportant; but for those 
who want to use the deposition as a 
means of winning the lawsuit, careful 
preparation is vital. Study all rele- 
vant available material. In an auto- 
mobile accident case, a trip to the 
scene of the accident may be espe- 
cially rewarding. Questions based on 
landmarks can be highly destructive, 
as location or distances between ob- 
jects can be established with cer- 
tainty. A witness who testifies that 
your client turned into his path when 
he was only ten or 15 feet away will 
probably be excused. But if his testi- 
mony based on landmarks shows, on 
measurement, that the actual distance 
was 200 feet, he will have trouble. 


After having reviewed all relevant 
information, meditation is in order. 
Meditation is not only for the religious 
man, but also for the lawyer who 
wants to win lawsuits. Every possi- 
ble reasonable way the accident could 
have occurred should be formulated 
and, also, your own theory of how the 
accident occurred. Possible versions 
which the witness may claim should 
be considered, and the points of vul- 
nerability in each version. Question- 
ing should be planned around these. 


Technique 


Some lawyers subscribe to the theory 
that a witness should be treated roughly, 
in the hope that you can shake some 
admissions out of him. Actually, depo- 
sitions taken in such a manner rarely 
gather many admissions. It is far 
better to disarm the witness. Win his 
confidence. You may be surprised at 
the admissions your smile will en- 
courage. Recently, an injured wit- 
ness who was suing for substantial 
injuries confided that the accident 
was her husband’s fault because he 
had failed to see a stop sign. You 
can imagine how surprised his attor- 
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The witness felt so relaxed 
that she didn’t realize her mistake 
unttl too late. Another witness, to 
his lawyer’s amazement, readily ad- 
mitted to facts which indicated his 
fault. He topped it off by saying that 
he knew the accident was his fault, 
but he asked whether I could help him 
get some money from the insurance 
company. When asked by his lawyer 
why he had made such admissions, 
he was stunned to discover I was a 
member of the opposition. 


ney was. 


It is suggested that you greet the 
witness with a friendly smile and 
take his coat. Be courteous to him 
at all times. Make him comfortable. 
Ask permission to use his first name, 
or nickname, except in the case of 
persons to whom respect is due. If 
this sweet approach doesn’t get you 
some diamonds, then, of course, you 
can always try the more classic ap- 
proach. 


A witness who is not telling the 
truth must not only keep in mind the 
accident scene and the action that 
took place, but in addition must re- 
associate the answers given by him 
to the scene and the action. Reassoci- 
ation can rarely be carried out at high 
speed, as it entails remembering the 
answers previously given and the 
necessity of placing in context these 
answers and the accident situation. 
If such a witness is asked questions 
in rapid sequence, it becomes diff- 
cult to carry on such reassociation 
and, hence, a witness who is not deal- 
ing with the truth will tend to expose 
himself. This is an elementary prin- 
ciple of cross-examination, yet every- 
day lawyers slow their examination to 
a snail’s pace, taking copious notes. 
It is suggested that one should rely 
on the court reporter, so that rapid- 
fire questioning can be employed. 


Most witnesses are prepared on the 
basis of the sequence of the events 
that occurred. Questioning a witness 
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in such sequence can rarely be highly 
successful. On the other hand, ques- 
tions asked in illogical sequence, such 
as Starting the questioning at the point 
of impact or some other illogical spot 
and then jumping around from place 
to place, not only will dull the veneer 
of preparation, but makes reassoci- 
ation difficult. Such questioning may 
look like the product of a disorganized 
mind, but will frequently be highly 
productive of diamonds. 


When I was a boy on the farm, I 
was told that the way to get a horse 
to the drinking trough was to lead 
him there. Likewise, to get admis- 
sions from a witness, one must lead 
him to the admissions. By using lead- 
ing questions, a witness can frequently 
be led to all kinds of admissions that 
are consistent with your theory of 
how the accident occurred. If you 
are questioning concerning injuries, 
admissions of recovery often can be 
obtained. Leading questions frequently 
bring admissions because untruthful 
witnesses are led to think that the truth 
is known and to feel that further denial 
may be useless. 

A few weeks ago during trial of 
a lawsuit, a witness who was im- 
peached by his own words from a 
deposition complained that he could 
not possibly remember all the an- 
swers asked him on deposition as he 
had been questioned over a period 
exceeding two hours. Interestingly, 
this ‘deposition, when originally taken, 
appeared to be completely unsuccess- 
ful, as it appeared to contain nothing 
which appeared to be of value at a 
trial. However, testimony at the trial 
itself proved to be so different, in a 
number of respects, that the witness 
effectively impeached by his 
own previous testimony. Though it 
was a liability case—a “rear-ender”— 
the plaintiff's attorney, on the third 
day of trial, realizing that the jury 
was lost and that it would be foolish 
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was 








to waste money to put on more testi- 
mony, dismissed. Questioning of the 
jury afterwards confirmed that the 
attorney was right. A good deposition 
should be comprehensive, should cover 
all relevant material. 


Recently, I showed up in an op- 
posing attorney’s office to find that 
the only disinterested witness in the 
lawsuit, a next-door neighbor of my 
client, was waiting to be deposed. 
Though he was considered to be a 
witness favorable to our cause, I was 
concerned with what the passage of 
two years of time would do to a wit- 
ness who was not prepared. He, of 
course, like many witnesses will do, 
had shown up without notifying any- 
one of his summons. He was ques- 
tioned superficially for about seven 
or eight minutes; after the examiner 
had satisfied himself that this witness 
was favorable to my client, he ended 
the deposition. Back in my office, 
questioning of this witness in the way 
he probably would have been ques- 
tioned at trial, or as he should have 
been questioned on deposition, re- 
vealed that thorough questioning at 
the deposition would have completely 
destroyed his effectiveness. Interest- 
ingly, and probably typically, at the 
trial this witness was questioned for 
well over half an hour. He was pre- 
pared and he made a good witness. 
Finally, failing to dent the witness, 
the opposing lawyer sought to de- 
stroy the witness’ effectiveness by 
showing that, as a next-door neigh- 
bor, he was just being neighborly and 
friendly in testifying. Imagine the 
surprise of the examiner when 
the witness stated that he was no 
friend of his neighbor’s and that they 
had not talked for two years because 
of a boundary-line dispute. Need I 
say that the case was immediately 
settled at the right price? 


The trial lawyer who questioned con- 
cerning the likely hunch of friendly 
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neighbors certainly did so at the wrong 
place. On deposition, and not at the 
trial, this should have been explored. 
During a deposition, we frequently 
have hunches. Certainly, these should 
be explored. A social worker, daughter 
of an injured plaintiff, testified that she 
had quit a job that she loved to care 
for her mother and to run her mother’s 
business in her absence. However, 
questioning revealed that she had quit 
without seeking a leave of absence. 
It was a hunch that she had quit her 
job first, before the accident. The 
hunch was explored by the use of 
leading questions. You can imagine 
what wide eyes the witness had when 
she admitted that she had resigned 
before the accident. Another hunch, 
that the supposedly bedridden mother 
had gone away to visit a very sick 
daughter in another city, put the 
finishing touches on a lawsuit in which 
the demand dropped from $20,000, with 
about $8,000 in claimed specials, to $200. 


Sometimes we know of embarrass- 
ing material, such as convictions for 
crime. Save embarrassing material 
for use just before crucial questions. 
An embarrassed witness frequently 
will make admissions that he would 
not otherwise have made. 


We should also take advantage of 
the element of fatigue. By leaving 
the most important phases of the 
depositions for last, you are most 
likely to secure needed admissions. 
Accordingly, in accident cases, ques- 
tions as to liability are the very last 
series that should be asked. Waiting 
until last with these is more produc- 
tive of result even if the witness is 
not tired or upset. He sometimes be- 
comes overconfident; this can lead to 
his destruction, too. 


Postdeposition Technique 


Advantages won in a deposition are 
not always apparent to the cpposing 
(Continued on page 317) 
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Making Use of the Tools of Discovery 


By W. F. BUNN 


The discovery deposition serves a limited purpose, but its effectiveness 
can be enhanced by carefully written interrogatories. Mr. Bunn, an IIli- 
nois Central Railroad attorney, tells how to get greater effectiveness 
through the skillful use of this pretrial procedure. His article is re- 
printed from the February, 1960 issue of The Bulletin, which is published 
by the General Claims Division of the Association of American Railroads. 


HOSE OF US PRESENTLY ENGAGED in the defense of rail- 
roads, in the personal injury field, probably cannot appreciate the 
impact on former claim and trial tactics that followed the passage of 
the federal and state statutes pertaining to pretrial discovery procedures. 


In the old days, we are told, the preparation and trial of personal 
injury lawsuits was considered to be a “game of wits.” The great 
claims and trial strategists were, in the main, those claim agents and 
lawyers who kept the contents of their files free from the prying eyes 
of their adversaries. Such an advantage today, to all intents and pur- 
poses, has been almost completely nullified. 


In interpreting the discovery rules, the courts have stated time 
and again that each party must now “disgorge all relevant facts” in 
his possession pertaining to the issues of the particular suit. The 
result—a literal flood of pretrial notices to take depositions, motions 
to produce documents, requests for admissions of fact, and written 
interrogatories flowing daily between the litigants of personal injury 
lawsuits. 


Every railroad is finding that an ever-increasing amount of time, 
and consequent expense, of its law and claims departments is being 
consumed in pretrial legal and investigatory work. Since there appears 
to be no easing of this burden in the foreseeable future, it devolves 
upon all of us to determine the manner in which we can best repre- 
sent our client using the discovery “tools” available. 


Consider, if you will, the purpose of the rules pertaining to pretrial 
discovery: (1) To bring about, if possible, prompt and just disposition 
of litigation and (2) the education of the parties, prior to trial, as to 
the value of their claims, contentions and defenses. 


It is well known that the great majority of lawsuits filed are 
going to be settled at some stage prior to trial. This being the case, 
we can, as lawyers or claim agents, best serve our clients’ interests 
by “nailing down” the relevant facts in the possession of the plaintiff 
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In most instances the primary source 

of information concerning the plain- 

tiff’s claims and contentions emanates 

from the plaintiff, Mr. Bunn writes. 
& 


and third parties as soon as possible. 
It is a rare case where the facts will 
become more favorable to the defense 
with the passage of time. 

While it is not the purpose of this 
article to cover the entire field of 
pretrial discovery, it might be well 
to mention a few avenues of inquiry 
available to a lawyer that have proved 
helpful to us. 


Where lost earnings have become 
a material factor, we have found that 
requiring the plaintiff, by motion, to 
produce his federal income tax re- 
turns will often force him to devaluate 
considerably his earlier inflated esti- 
mates of financial loss. Also, a judi- 
cious use of the subpoena duces tecum 
—served upon hospitals, attending and 
treating physicians, and employers of 
the plaintiff—has been most helpful 
to us in many instances. An examina- 
tion of their records will often disclose 
a version of the occurrence, given by 
the plainitff to a third person, con- 
siderably at variance with the one he 
gave us. Likewise, such records quite 
often will make reference to prior 
personal injuries or illnesses which 
often bear on the question of the 
plaintiff’s damage in the instant suit. 
Since these records are made by, and 
are kept in, the possession of disinter- 
ested persons, their presence and 
availability for trial have caused many 
a plaintiff’s attorney to discard an 
unrealistic settlement figure. 

We find, however, that in most 
instances our primary source of infor- 
mation concerning the  plaintiff’s 
claims and contentions emanates from 
the plaintiff himself. It is here that 
the discovery deposition, another 
“tool” of discovery, comes into prom- 
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inence. It is our practice to take such 
a deposition in every major case (1) 
to pin down the plaintiff on his ver- 
sion of the occurrence, (2) to narrow 
the issues that we will have to meet 
on the question of damages and liabil- 
ity, and (3) to observe the plaintiff’s 
appearance and demeanor and to 
gauge, to some extent, the impression 
he will make on the witness stand. 


Since the plaintiff responds, under 
oath, to the questions of the exam- 
iner, there is a reasonable assurance 
that his answers will approximate the 
truth. 


It has been our experience that the 
discovery deposition, like the other 
“tools” of discovery, served a limited 
purpose; that it, in itself, was not 
sufficient to fully develop certain areas 
of inquiry needed to evaluate our 
cases. These areas pertained, gener- 
ally, to particulars regarding the 
plaintiff's former or subsequent resi- 
dences, employers, earnings, accidents 
and physicians, as well as his out-of- 
pocket expenses following the occur- 
rence. Vagueness of answer in these 
areas, on deposition, seemed to be the 
rule rather than the exception. Like- 
wise, ready reference to a particular 
subject in the deposition was almost 
impossible in the absence of indexing. 
All of this resulted in much wasted 
time and expense. 


To meet this deficiency, we pre- 
pared, as another “tool” of discovery, 
a standardized set of written inter- 
rogatories applicable to any personal 
injury case. Although ordinarily re- 
garded as cumbersome—as against a 
deposition—if an extensive examina- 
tion of the plaintiff is desired, we have 
found that these interrogatories serve 
a very useful purpose in their limited 
field of inquiry. 

Our stock written interrogatories, 
mimeographed in the interest of time 


and expense conservation, are as fol- 
lows: 
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INTERROGATORIES 


To: John Doe, Attorney for Plaintiff 

Now comes the defendant, by its attorney, and submits the fol- 
lowing interrogatories to be answered within fifteen days by the 
plaintiff. 

1. State all resident addresses of the plaintiff, and the commence- 
ment and termination date of each residence listed, from the year .... ., 
up to and including the date of the filing of answers to these interroga- 
tories. 

2. If the plaintiff has a Social Security number, state this number. 


3. State the names and addresses of all employers of the plaintiff, 
including self-employment, beginning with the year . , up to and 
including the date of the filing of answers to these interrogatories, 
with the approximate starting and terminating dates of each such 
employment; the title and general nature of the duties of the plaintiff 
in each said employment ; the name of plaintiff’s immediate supervisor, 
if any, and the approximate gross monthly earnings of the plaintiff 
in each such employment so listed. 

4. If the plaintiff has ever been self-employed, state for each 
period of self-employment the net monthly earnings for said periods. 

5. If the plaintiff has been attended or treated by any physician 
or surgeon for injuries alleged to have been sustained in the accident 
complained of in the complaint at law, list the name and office address 
of each such physician or surgeon, the date or dates that each such 
physician or surgeon examined or treated the plaintiff, the bill or bills 
that each such physician or surgeon has rendered to the plaintiff for 
services to date, and what portion, if any, of each such bill has been 
paid. 

6. If the plaintiff either has visited or been confined to a hospital, 
medical clinic, x-ray laboratory, or any other medical institution since 
(day prior to occurrence), 19 ., list the same, indicating for each 
the date or dates visited or confined therein, the bill or bills for each 
said visit or confinement, and what portion, if any, of each said bill 
has been paid. 


7. If the plaintiff had visited or had been confined to a hospital, 
medical clinic, x-ray laboratory, or any other medical institution prior 
to (date of occurrence), 19 , list the same, indicating for each the 
date or dates visited or confined therein. 

8. State whether or not the plaintiff sustained any injuries subse- 
quent to (date of occurrence), 19 

9. If the answer to interrogatory No. 8 is in the affirmative, state 
the date, location, parties and circumstances surrounding each said 
occurrence, if any, the injury sustained, and the names and addresses 
of the doctor or doctors treating plaintiff for said injuries. 

10. State whether or not the plaintiff sustained any injuries prior 
to (date of occurrence), 19 

11. If the answer to interrogatory No. 10 is in the affirmative, 
state the date, location, parties and circumstances surrounding each 
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said occurrence, if any, the injuries sustained, and the names and 
addresses of the doctor or doctors treating plaintiff for said injuries. 


12. State the date or dates after (date of occurrence), 19 , on 
which dates, if any, the plaintiff did not work, which plaintiff con- 
siders was due to injuries alleged to have been sustained on the 


day of 


13. If the plaintiff has engaged any person or persons to do any 
work, at home or otherwise, that plaintiff is alleging otherwise would 
not have been necessary if it were not for the occurrence and injuries 
alleged in the complaint at law, state name and address of each such 
person or persons, the period of each said employment, the general 
nature of the duties of each said person in each said employment, and 
the compensation paid to each said person by the plaintiff for such 
service. 


14. If the plaintiff, since (date of occurrence), 19 , has had 
occasion to use any appliances, such as a cane, crutches, medical 
braces, corsets or other means of artificial support, state where and 
when each was purchased, the general nature of each such appliance 
and the period of time that plaintiff had occasion to use each such 
appliance. 


15. If since (date of occurrence), 19 , plaintiff has had occa- 
sion to make use of any medication, state, if known, the nature of 
each said medication, the doctor prescribing same, the period during 
which each said medication was taken, and the approximate amount 
of money expended to date for the purchase of each said medication 
so listed. 


16. State the identity and location, if known, and if not known, 
the last known address or location of all persons having knowledge 
of relevant facts concerning the matters and issues in this case. 


17. List all items claimed as special damages and the amounts 
thereof. 


Many of these questions, were they 
propounded to the plaintiff on depo- 
sition, would be considered objec- 
tionable as burdensome, oppressive or 
too broad in form. We have yet to 
have such an objection made when 
the written interrogatories are used. 
It has been our experience that the 
15-day period allowed the plaintiff— 
in Illinois and in the federal courts— 
within which to answer these inter- 
rogatories, is a sufficient period for 
him to consult his records, employers, 
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physicians and hospitals in order that 
he might detail the information 
requested. 

Another advantage gained through 
the use of the interrogatories is that, 
like a deposition, they are required to 
be answered by the plaintiff under 
oath. The answers, therefore, become 
useful for impeachment purposes 
should the plaintiff depart materially 
from them if and when his case 
reaches the trial stage. 

(Continued on page 310) 
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The Doctor-Patient Privilege 


in Civil Cases in Louisiana 
By LESLIE J. SCHIFF 


In the opinion of the author, the physician-patient privilege is 
unwarranted in Louisiana civil cases, and its presence would pose 
a threat to the administration of justice. This comment was orig- 
inally published in the Louisiana Law Review for February, 1960. 


ENERALLY, all evidence relevant to the issues at trial is admis- 

sible, although, of course, there are many exceptions. The physi- 
cian-patient privilege is designed as an exception to this rule in that 
it works an exclusion of otherwise admissible evidence. It is designed 
to encourage the free exchange of information between physicians 
and their patients. The desirability of the privilege is essentially tested 
by the balancing of a revelation of truth on the one hand and the 
encouragement of disclosure to physicians on the other. Although the 
physician-patient privilege did not exist at common law,’ various 
states have adopted it by statute. Louisiana has provided for the 
privilege in criminal proceedings by a provision in the Code of Crim- 
inal Procedure.* There is no specific legislation dealing with the 
privilege in civil cases. It is the purpose of this comment to investi- 
gate whether the physician-patient privilege exists in Louisiana civil 
cases. 


Statutory Law 
Since there is no express legislation on the existence of the privi- 
lege in civil litigation, a determination of the existence of such a 


*8 Wigmore, Evidence, Sec. 2380 (3d ed., 1940) and authorities cited therein; 
3 Jones, Evidence, Sec. 838 (5th ed., 1958); McCormick, Evidence, Sec. 101 (1954). 
England still does not recognize the privilege. 

* For a detailed compilation of the statutes adopted, see Wigmore, work cited 
at footnote 1. 

* Louisiana Revised Statutes, 15:476 (1950): “No physician is permitted, 
whether during or after the termination of his employment as such, unless with 
his patient’s express consent, to disclose any communication made to him as such 
physician by or on behalf of his patient, or the result of any investigation made, 
into the patient’s physical or mental condition, or any opinion based upon such 
investigation, or any information that he may have gotten by reason of his being 
such physician; provided, that the provisions of this article shall not apply to any 
physician, who, under the appointment of the court, and not by a selection of 
the patient, has made investigation into the patient’s physical or mental condition; 
provided, further, that any physician may be cross-examined upon the correctness 
of any certificate issued by him.”’ For the waiver provision, see Revised Statutes 
15:478. 
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privilege necessitates investigation of 
other possible sources. In this con- 
nection, a brief look at the sources 
of Louisiana rules of evidence may 
prove helpful. In 1805, the Crimes 
Act * was adopted, providing for the 
application of common law rules of 
evidence in administration of cases 
falling under its provisions. Then, in 
Durnford v. Clark,® a civil case, the 
Louisiana court considered a rule of 
common law evidence in reaching its 
decision. Later, in Planters’ Bank v. 
George,® it was held that the common 
law rules of evidence were in force in 
Louisiana civil cases. 


Since the privilege does not exist at 
common law, it would appear that an 
application of common law rules of 
evidence provides no basis for the 
existence of the privilege in Louisiana 
civil cases. 


All Louisiana constitutions since 
1879 have contained provisions for the 
physician-patient privilege.’ How- 
ever, since the provision of the pres- 
ent constitution has been said not to 
be self-operative,* no privilege may 
be drawn from that source alone. As 


“Louisiana Acts 1804, Ch. 50, p. 416, 
adopted May 4, 1805. See, specifically, Sec. 
33, at p. 440, providing for application of 
common law rules of evidence in adminis- 
tration of cases under the act. In the same 
year, the Practice Act was adopted. While 
that act did provide for some evidentiary 
rules, there was no provision for the gen- 
eral rules of evidence in cases under the 
act. Louisiana Acts 1804, Ch. 26, p. 210, 
adopted April 10, 1805. 

* Durnford v. Clark, 1 Mart. (O. S.) 202 
(La., 1811) (applied common law rule al- 
lowing witness to be cross-examined only 
on points which were adduced on direct 
examination). 

*6 Mart. (O. S.) 670 (La., 1819). 

* Louisiana Constitution, Art. 178 (1879); 
Louisiana Constitution, Art. 297 (1898); Loui- 
siana Constitution, Art. 297 (1913); Louisiana 
Constitution, Art. VI, Sec. 12 (1921). The 
present constitution provides: “The Legis- 
lature shall provide for the interest of State 
Medicine in all its departments . . . for 
protecting confidential communications made 
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mentioned above, the Code of Crim- 
inal Procedure provides for the phy- 
Sician-patient privilege in criminal 
cases. The problem of whether or 
not the privilege conferred by the 
Code of Criminal Procedure is appli- 
cable in civil cases was discussed by 
the Court of Appeals, Fifth Circuit, 
in Rhodes v. Metropolitan Life Insur- 
ance Company.*® In that case the ben- 
eficiary under a life insurance policy 
sought recovery for the death of the 
insured. In answer to the defendant’s 
contention that the insured had made 
misleading statements to the doctor 
as to his physical condition, without 
which statements he could not have 
purchased insurance, the plaintiff 
claimed the statements were privileged. 
In an alternative holding, the court 
said that “the privilege in question 
is restricted to criminal proceedings.” ™ 
After apparently resolving that point, 
the court went on to hold that even 
if this position was not sound, the 
privilege was personal to the patient 
and could not be claimed by the bene- 
ficiary of the insured’s insurance policy. 
This latter statement appears to have 
weakened the former. No case has 


to practitioners of medicine and dentistry 
and druggist by their patients and clients 
while under professional treatment and for 
the purpose of such treatment.” 

® State v. Genna, 163 La. 701, 112 So. 655 
(1927) (not self-operative in connection with 
public and private doctors; case calls for 
legislative implementation if privilege de- 
sired). 

*For criminal cases dealing with doctor- 
patient communications prior to the adop- 
tion of the Code of Criminal Procedure (La. 
Acts 1928, No. 2), see State v. Lyons, 113 La. 
959, 37 So. 890 (1904) (visit upon which 
statements were made was not visit for 
treatment and a doctor-patient relationship 
held not to come into existence); State v: 
McCoy, 109 La. 682, 33 So. 730 (1903) (evi- 
dence admitted, not on basis of lack of priv- 
ilege but on a technicality). The court in 
each case based its decision on technicalities 
rather than a flat holding of no privilege. 

” 172 F. 2d 183 (CA-5, 1949). 

" Work cited at footnote 10, p. 184. 
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There appears to be little authority, 
the author says, for the proposition 
that the physician-patient privilege 
exists in civil cases in Louisiana. 
However, a recent decision of the 
state supreme court seems to throw 
the entire matter into uncertainty. 


been found in which a Louisiana ap- 
pellate court directly resolved the is- 
sue of the applicability of the privilege 
provisions in the Code of Criminal 
Procedure in civil litigation. The 
position has been taken that those 
provisions are legislative mandates 
on the proper rules of evidence for 
Louisiana courts and that since they 
are fairly complete, they should be 
followed in civil cases in preference 
to the common law.'* On the other 
hand, it is said that the legislature 
enacted the Code of Criminal Pro- 
cedure when those interested were 
aware that the common law rules of 
evidence were being applied in civil 
cases, and that if a change was de- 
sired legislation could have been pro- 
vided.** There is no definite indica- 
tion of whether or not the Louisiana 
courts will follow the Rhodes de- 
cision, and thereby declare that no 
privilege exists in civil cases. 

There are other statutory provisions 
which may have some pertinence to 
the problem. The Louisiana legis- 
lature has enacted statutes aimed at 
securing the availability of charity 
hospital records as evidence.** In 
Shepard v. Whitney National Bank, 
a statement was made to an interne in 
Charity Hospital in New Orleans and 
signed by the patient. The interne 


® See, generally, Comment, 14 Louisiana 
Law Review 568, 577 (1944). 

*® Work cited at footnote 12. 

™ Louisiana Revised Statutes, 13:3714, as 
amended, Louisiana Acts 1952, No. 519, Sec. 
1 (Supp., 1958) (charity hospitals and vet- 
eran hospitals); Louisiana Revised Statutes, 
13:3715 (charity hospitals). 
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incorporated the statement into the 
patient’s record. When the plaintiff 
tried to exclude the record on the 
basis of the physician-patient privilege, 
the court overruled his objection, say- 
ing: “There does not appear to be any 
reason why the records . . . should 
not be offered in evidence.” '* It ap- 
pears to the writer that there was no 
intention on the part of the legis- 
lature to effect any change in the law 
relative to the physician-patient privi- 
lege by enacting the hospital records 
statutes. The statutes appear to have 
been meant to remove only the hear- 
say objection to the introduction of 
these records. It is submitted that 
the statutes should have no bearing 
on the physician-patient privilege in 
civil cases. 

Under the provisions of Revised 
Statutes 40:978, communications made 
to a physician for the purpose of un- 
lawfully obtaining drugs or narcotics, 
or the administration thereof, are not 
privileged.” There have been no re- 
ported cases under its provisions. 
Several questions are presented by 
the statute. If the statute was in- 
tended solely as an exception to the 
privilege in criminal cases, with no 
bearing on civil matters, it would 
seem that it would have been enacted 
as an amendment to the Code of 
Criminal Procedure. There would of 
course be no necessity for such a pro- 
vision regarding civil cases, if there is 
in fact no such privilege there. But 
it must be remembered that there is 
generally no privilege in the absence 
of a statute conferring one. There 
appears to be little basis for con- 
tending—by negative implication— 
that Revised Statutes 40:978 has 


"177 So. 825 (La. App., 1938). 

* Work cited at footnote 15, p. 826. 

* Louisiana Revised Statutes 40:978 (B) 
(1950) (information communicated to a 
physician in an effort unlawfully to procure 
a narcotic drug, or unlawful to procure the 
administration of any such drug, shall not 
be deemed a privileged communication). 
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brought a physician-patient privilege 
into our civil rules of evidence. 

On the basis of the foregoing dis- 
cussion, it would appear that the 
physician-patient privilege is not a 
part of the civil rules of evidence by 
virtue of any legislation on the subject. 


Case Law 


In Morgan v. American Bitumuls 
Company ** the plaintiff, seeking work- 
men’s compensation, claimed a phy- 
sician-patient privilege when four doc- 
tors who had examined him were 
called by the defendant. The trial 
court sustained the plaintiff's claim of 
privilege. The court of appeal, first 
circuit, reversed this holding, saying: 
“There is no basis for sustaining of 
this objection in a compensation 
case.” ?® Under the Workmen’s Com- 
pensation Act, rules of evidence are 
to be liberally construed.?° In work- 
men’s compensation cases the plaintiff 
is putting his physical condition at 
issue, and it would seem that he should 
not be allowed to deny the court an 
opportunity to hear all possible testi- 
mony as regards that physical con- 
dition. It might be contended that 
the narrow language of the court re- 
stricting its holding to a “compensa- 
tion case’ should be construed as a 
negative implication that the privilege 
exists in other civil cases. It is the 


* 39 So. 2d 139 (La. App., 1949). 

*® Morgan v. American Bitumuls Company, 
39 So. 2d 139, 144 (La. App., 1949). 

* Louisiana Workmen’s Compensation Act. 
Louisiana Revised Statutes, 23:1317 (1950): 
“The court shall not be bound by technical 
rules of evidence, . . . but all findings of 
fact must be based on competent evidence.” 

* Keener v. Fidelity & Casualty Company, 
96 So. 2d 509 (La. App., 1957); Chance v. 
American Mutual Liability Insurance Com- 
pany, 92 So. 2d 493 (La. App., 1957); Walker 
v. Monroe, 62 So. 2d 676 (La. App., 1953); 
Rider v. R. P. Farnsworth Company, 61 So. 
2d 204 (La. App., 1952); Morgan v. American 
Bitumuls Company, cited at footnote 19; Law 
v. K. C. Bridge Company, 199 So. 155 (La. 
App., 1940); Johnson v. Demange-Godman 
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opinion of the writer that this con- 
tention is without any substantial basis. 


Under the doctrine of the adverse 
presumption, as developed by the 
jurisprudence, the failure of one of 
the parties to call on all of the doctors 
who have made examinations for him 
relative to the issue at trial gives rise 
to a presumption that the medical 
testimony of those doctors not called 
would have been adverse to this 
contention. This doctrine is appli- 
cable in workmen’s compensation ** 
and personal injury cases.”* The fact 
that doctors who examined the party 
were not called to testify may be 
brought to the attention of the trier 
of fact and commented upon by the 
counsel in argument. Thus, it may be 
seen that often the detrimental effect 
of the presumption on a plaintiff’s 
claim may outweigh any disadvantage 
that would result from putting the 
doctor on the stand. The net effect 
of the presumption is to allow the 
court to draw inferences from a visit 
made to a physician, which might not 
have been possible if a privilege were 
present. 


In the materials covered so far, there 
would appear to be little authority for 
the proposition that the physician- 
patient privilege exists in civil cases. 
It was pointed out that Louisiana 
derived no civil privilege by reason 


Lumber Company, 141 So. 779 (La. App., 
1932); McPherson v. Hillyer Deutsch-Edwards, 
Inc., 143 So. 89 (La. App., 1932). 

* Moore v. Natchitoches Coca-Cola Bottling 
Company, 15 NEGLIGENCE CASES 391, 32 So. 
2d 347 (La. App., 1947) (alleged contami- 
nated coke, did not call doctors to show 
illness); Gunter v. Alexandria Coca-Cola Bot- 
tling Company, 4 NEGLIGENCE CaASsEs 344, 197 
So. 159 (La. App., 1940) (called one doctor 
who testified adversely to plaintiff; failed 
to call second doctor); Hines v. Heinkamp, 
3 NEGLIGENCE CAsEs 708, 194 So. 731 (La. 
App., 1940) (had neighbors testify, but failed 
to call doctor); Comforto v. Cloverland Dairy 
Products Company, 3 NEGLIGENCE Cases 509, 
194 So. 43 (La. App., 1940) (called no 
doctor to corroborate claims). 
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of its adoption of the common law 
rules of evidence. The Louisiana 
Constitution has provided the basis 
for such a privilege, but none has ever 
been expressly enacted. Although 
there exists a basis for argument, it 
is doubtful that the Code of Criminal 
Procedure privilege is applicable in 
civil cases. There is no privilege in 
workmen’s compensation cases, and 
it is likely that none exists in per- 
sonal injury cases. However, a recent 
decision of the Louisiana Supreme 
Court seems to throw the entire mat- 
ter into uncertainty. In Savin v. 
Savin,?> a husband sought a divorce 
from his wife on the grounds of 
adultery. In an effort to show that 
she was pregnant, he attempted to 
call her doctor to testify as to a 
medical examination the doctor had 
made. Defendant objected, saying 
that the results of the examination 
were part of a privileged communica- 
tion between herself and the doctor. 
The objection was sustained by the 
district court, and this position was 
affirmed by the Louisiana Supreme 
Court. 


The supreme court quoted with 
approval from the opinion of the trial 
judge: 

“Plaintiff's next charge against the 
defendant is that she is pregnant. 
This, of course, would show that she 
is guilty of committing adultery, for 
she has lived continuously apart from 
her husband for a period of over three 
and one-half years. 

“For the purpose of establishing 
this fact, plaintiff attempted to pro- 
duce the evidence of a _ physician, 
Dr. Lopez, and also questioned one or 
two of his lady witnesses regarding 
their visual observations of defend- 
ant’s physical appearance. 

“Dr. Lopez was not permitted to 
testify. Defendant apparently con- 


*218 La. 754, 51 So. 2d 41 (1951). 


Doctor-Patient Privilege 


sulted him for medical advice or treat- 
ment, and her husband found out 
about it. But on trial of the case, 
when the doctor was presented as a 
witness by the plaintiff, defendant 
refused to waive her legal right not to 
have the doctor disclose the nature of 
her visit and the result of his examina- 
tion, if he made one.” (Italics sup- 
plied. )** 

Thus, the supreme court seems to 
have recognized the physician-patient 
privilege for the first time in a civil 
case in Louisiana. The exact basis 
for such recognition does not appear 
in the case, and no authority has been 
found for such a decision in the exist- 
ing legislation and jurisprudence. It 
appears from this decision that the 
court will not require any legislative 
basis for the privilege. If so, the 
court will perhaps turn to the pro- 
visions of the Code of Criminal Pro- 
cedure as a possible guide in the 
application of the physician-patient 
privilege in civil cases. 


Policy Considerations 


The considerations involved in de- 
termining whether or not the privi- 
lege should be a part of the law of 
evidence are largely a balancing process. 
The suppression of relevant evidence 
is to be balanced against the unhindered 
disclosure of information between 
doctors and their patients. 

In the writer’s opinion, utilization of 
the privilege in the Savin case clearly 
points up an injustice in any applica- 
tion of the privilege. If the wife was 
not pregnant, she had nothing to fear 
in allowing her doctor to testify. If 
she was pregnant, and therefore per- 
haps an adulteress, then this fact was 
kept from the court and consequently 
an injustice resulted, as the divorce 
was denied. 


* Savin v. 


2d 41, 44 (1951). 


Savin, 218 La. 754, 762, 51 So. 
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Until subsequent cases or legisla- 
tion appear, there is marked uncer- 
tainty as regards the physician-patient 
privilege in Louisiana civil cases. In 
favor of the privilege is the desirability 
of protecting the relationship between 
the physician and his patients. There 
is also the Hippocratic Oath, which 
says: “Whatsoever things I see or 
hear concerning the life of men, in my 
attendance on the sick or even part 
therefrom, which ought not to be 
noised abroad, I will keep silence 
thereon, counting such things to be 
as sacred secrets.” On the other hand, 


exercise of the privilege might often 
lead to the suppression of very rele- 
vant evidence, as in the Savin case. 
It is submitted that nonexistence of 
the privilege is not likely to cause any 
person in need of medical aid to fore- 
go such treatment because of possible 
disclosure in a court of law at a 
future date. In the opinion of the 
writer, the physician-patient privilege 
is unwarranted in Louisiana civil 
cases, and its presence would pose a 
threat to the administration of justice. 


[The End] 


MAKING USE OF THE TOOLS OF DISCOVERY 


| Continued from page 304 | 


A third benefit accruing through 
the use of stock written interroga- 
tories is that each set serves, for our 
claims and law departments, as a 
thumbnail sketch of the plaintiff’s 
claim as to damages. With a glance, 
we are made aware of his claims as 
to lost time, medical expenses, etc. 

Still other advantages are derived 
from the use of these interrogatories: 


(a) Their use remains unimpaired 
whether a discovery deposition is con- 
templated or not. There are cases 
where a deposition is neither prac- 
ticable nor desired—such as, where 
the claim department has previously 
secured the plaintiff’s statement fa- 
vorable to the defense on liability or 
where the case does not justify the 
expense of a deposition. 


(b) By the securing of the names 
of persons in the plaintiff’s possession 
having “knowledge of relevant facts” 
(interrogatory No. 16), such names 
as are listed in the plaintiff's answer 
can be compared both with the names 
of those persons previously known to 
us and with statements or depositions 
thereafter taken from any possible 
“surprise” witnesses. 
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(c) In most instances, those areas 
covered by the written interrogatories 
need not be delved into on deposition 
—with resultant savings of time and 
reporting expense. 


(d) Because they are mimeographed, 
the lawyer’s secretary need only spend 
a fraction of the time formerly needed 
to type out substantially the same 
interrogatories. 


Whether we use one or all of the 
many means of discovery, the ultimate 
issue remains the same—get the facts 
prior to trial. By the attorney’s use 
of the discovery “tools” and by his 
working closely with his company’s 
claim department in sifting through 
and assimilating the acquired infor- 
mation, as well as by suggesting 
further investigation, if needed, he 
has, consistent with the purpose of 
the discovery rules, materially assisted 
in the “prompt education” of his client 
and himself as to the merits of a claim. 
It is at this stage that he is in a posi- 
tion to properly evaluate the case and, 
again, consistent with the rules, to 
attempt a “just disposition” of the 
same for hisemployer.  . [The End] 
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OLORADO—The Insurance De- 
partment of Colorado has the 
right to disapprove an underwriter or 
group of underwriters as surplus line 
carriers.—The underwriters of a for- 
eign insurance association, operating 
through a brokerage located in Ore- 
gon, wrote a policy of insurance for a 
Colorado resident at a premium which 
was less than the rates of admitted 
carriers. The Colorado Insurance De- 
partment requested the company to 
cancel the insured risk, but it declined 
to do so. 


Claiming that “we do not feel that 
we should permit a group of 
underwriters the respectability 
of being approved by this Department 

and to also ‘enjoy’ the privilege 
of circumventing our laws and our 
rates . . .,” the Department asked 
the Attorney General if it had the 
right to disapprove the foreign com- 
pany as a surplus line carrier. 

The opinion concluded that the In- 
surance Department did have this 
right. 

The Attorney General relied on 
a Colorado statute which states in 
part that: 

“If certain insurance coverages can- 
not be procured from authorized in- 
surers, such coverages, hereinafter 
designated as ‘surplus lines,’ may be 
procured from unauthorized insurers 


Attorneys General 


The insurance must not be 
procurable, after diligent effort has 
been made to do so, from . . . in- 


surers authorized in this state 
and placing the insurance in an unau- 
thorized insurer must not be for the 
purpose of securing a lower premium 
rate ‘ 


Under this statute, the fact that 
such policies are written by out-of- 
state brokers does not invalidate them. 
However, the fact that the foreign 
company was underwriting policies 
at a lower premium than Colorado- 
authorized companies was construed 
to be in violation of this statute, and 
the Insurance Department has the 
right to disapprove the company as 
a surplus line carrier.—O pinion of the 
Colorado Attorney General, February 
17, 1960. 


The Commissioner of Insurance has 
no authority to revoke or suspend the 
certificate of authority of a Colorado 
insurance company on the ground 
that the company has failed to make 
an underwriting profit, if the company 
has maintained its capital and surplus 
as required by law.—The Colorado 
statute requires that domestic insur- 
ance companies possess at all times 
actual paid-up cash capital or guar- 
anty fund and an unencumbered sur- 
plus in stipulated amounts. In addition, 
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cash or securities representing the 
minimum capital or guaranty fund 
must be deposited with the Commis- 
sioner of Insurance for the benefit of 
all policyholders. Under this statute, 
there is no requirement as to the 
source of the cash or securities, so 
long as the deposit and the surplus of 
the company are maintained. 


In the instant case, the insurance 
company had not made an underwrit- 
ing profit since the time of its certifi- 
cation. The Commissioner of Insurance 
assumed, therefore, that the company 
maintained its capital and surplus 
from other sources. The Attorney 
General ruled that the source of these 
required funds is irrelevant, so long 
as the funds are maintained.—O pinion 
of the Colorado Attorney General, April 
25, 1960. 


LORIDA—When an insurer 

gives notice of the cancellation of 
an insurance policy, he must return 
the unearned premiums before can- 
cellation takes effect——-The Attorney 
General was of the opinion that an 
insurance company must return any 
unearned premiums before the can- 
cellation of a policy can take effect. 


He cited the general law as it appears 
in 45 Corpus Juris Secundum 96-98, 
Section 451, in his reasoning: 


“Ordinarily, apart from any provi- 
sion to that effect, the return or tender 
of the unearned premium to insured 
is a condition precedent to cancella- 
tion of the policy unless the 
policy provides otherwise ... .” 


The Attorney General pointed out, 
however, that the parties to the in- 
surance contract are free to specify 
terms of cancellation in the policy, 
which exclude the return of premiums 
as a condition of cancellation. The 
return of unearned premiums is re- 
quired only in the absence of express 
provisions to the contrary in the policy, 
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since the Florida Insurance Code does 
not contain any specification of form for 
cancellation.—O pinion of the Florida 
Attorney General, March 14, 1960. 


EBRASKA—Surplus notes is- 

sued by domestic insurance com- 
panies and owned by individuals are 
taxable.—A Nebraska statute provides 
that “Any domestic insurance com- 
pany may borrow money and 
may issue its notes therefor, to be 
known as surplus notes. . . . [S]uch 
notes and indebtedness shall not be 
liability or claim against any of the 
assets of the company.” 


The Attorney General stated in his 
opinion: “It is clear that these notes 
are issued for money borrowed 
to establish and maintain the amount 
of surplus required by law. . . . There 
are some essential differences in these 
notes and the ordinary type of promis- 
sory note. They are not a liability 
or claim against the general assets of 
the company, but both interest and 
principal must be paid out of surplus.” 


Therefore, the Attorney General 
concluded, “[when] residents of this 
state own surplus notes [such 
notes] become property located in this 
state.” 


In deciding the tax liability of such 
notes, he cited the state tax statute, 
which states that “All intangible 
property in this state, not expressly 
exempt therefrom, shall be subject to 
taxation. .. .” 


The Attorney General concluded 
that surplus notes issued by insurance 
companies are the taxable property of 
the individuals who own them.— 
O pinion of the Nebraska Attorney Gen- 
eral, March 22, 1960. 


ORTH CAROLINA—Midget 
automobiles must be registered 
in compliance with the proof of 
financial responsibility law before 
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they can be operated on the highways. 
—A North Carolina highway patrolman 
arrested an adult for driving a “putt- 
putt” car on a public highway. The 
driver was charged with failure to regis- 
ter the vehicle and failure to comply 
with the state law requiring proof of in- 
surance coverage or other financial re- 
sponsibility for liability. 


The Attorney General was asked 
by an attorney in Gastonia to give an 
opinion as to whether such a vehicle 
should be considered a motor vehicle 
under state law. 


The Attorney General ruled that 
“putt-putt” cars or midget automo- 
biles are motor-propelled vehicles as 
defined in the North Carolina statutes 
and, as such, they must be registered 
and must comply with the state financial 
responsibility laws, if they are to be 
operated on public thoroughfares. 

O pinion of the North Carolina Attorney 
General, February 29, 1960. 


ENNSYLVANIA—A school 

board may not purchase school 
athletic accident insurance, covering 
foot injuries, which permits payments 
to medical practitioners but excludes 
payments to chiropodists.—The state 
law authorizes school boards to pur- 
chase athletic accident insurance, but 
it does not require such insurance. 


The Harrisburg school board asked 
whether it could purchase such insur- 
ance if a clause excluded payment to 
chiropodists for the treatment of foot 
injuries. 

The Attorney General replied that 
when the statute authorizing the pur- 
chase of such insurance went into 
effect, chiropodists were classified as 
medical practitioners and were licensed 
by the state medical board. His rul- 
ing was that, although the school 
board could purchase insurance that 
excluded specific injuries, it could not 
purchase insurance that excluded 
“legitimate medical practitioners.” If 


Attorneys General 


a school beard chooses to make an ap- 
propriation to pay medical expenses, 
it cannot “preclude the reimbursement 
of any medical practitioner who is 
empowered by law to treat the ‘covered’ 
physical injuries and whose services 
result in medical expenses within the 
of ‘the state law and the 
insurance contract.—Opinion of the 
Pennsylvania Attorney General, April 
29, 1960. 


meaning” 


An out-of-state insurance company 
which writes 100 per cent of its insur- 
ance in Pennsylvania must be licensed 
by the state Insurance Department 
and is subject to the Pennsylvania tax 
on insurance companies.—A Pennsyi- 
vania loan company required its bor- 
rowers to their lives in the 
amount of the loan, naming the loan 
company as beneficiary. All of these 
policies were written with an Illinois 
insurance company 


insure 


which was li- 
censed in Pennsylvania. Employees of 
the loan company, who had insurance 
agents’ licenses and were authorized 


to represent the Illinois company, 
wrote the policies. 
The Illinois company, however, 


reinsured all the policies written in 
this manner with a 
pany which was 

Pennsylvania. 


Delaware com- 
not licensed in 
Further investigation 
revealed that the Delaware company 
wrote no policies except for those it 
reinsured for the Illinois company. 
The owner of the Delaware insurance 
company was also the owner of the 
loan company in question, and main- 
tained his only office in Philadelphia. 

In light of these facts, the Attorney 
General concluded that the Delaware 
company was “unequivocally” doing 
business within the Commonwealth 
of Pennsylvania “for the purposes'not 
only of court jurisdiction over it but 
also for taxing and regulatory pur- 
poses.” —O pinion of the Pennsylvania 
Attorney General, May 3, 1960. 
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Tort Liability in the Professions 


Professional Negligence. Edited by 
Thomas G. Roady, Jr., and William 
R. Anderson. Vanderbilt University 


Press, Nashville 5, Tennessee. 1960. 


332 pages. $10. 


What constitutes negligence in the 
performance of professional skills and 
what constitutes the practitioner’s 
tort liability for professional negli- 
gence are problems of growing con- 
cern in all the professions. The 
institution of malpractice suits against 
medical men is just one dramatic ex- 
ample of the significance of profes- 
sional negligence. This book not only 
deals with negligence liability in rela- 
tion to medical men, but also in rela- 
tion to attorneys, insurance brokers 
and agents, abstracters, accountants, 
teachers, pharmacists, funeral direc- 
tors, architects and engineers. 


The proof of professional negli- 
gence presents very special problems 
for the courts. By the very nature of 
the conduct involved, the lay jury is 
incapable of constructing the standard 
of care. Lay jurors can understand 
the standard of care in negligence 
law—the general conduct of man can 
be judged because the lay juror him- 
self engages in such conduct. In the 
professional activities, however, it is 
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not ordinary carefulness that is judged, 
but skill. 


Since the lay juror is not ordinarily 
in a position to judge the minimum 
standard of professional acceptable 
conduct, this quasi-legal function is, 
in essence, transferred from the jury 
to the “expert” witness. The opinion 
of a qualified member of the profes- 
sion as to whether the defendant has 
maintained the minimum standard 
becomes the deciding factor in most 
instances of professional negligence. 
This has led many nonlegal profes- 
sional groups to agitate for boards of 
experts from the profession to replace 
the jury in deciding professional neg- 
ligence cases, or, at least, for the 
court to make the decision under an 
expanded theory of judicial notice. 

The medical profession is by far 
the most advanced in the field of pro- 
fessional liability insurance. An esti- 
mated 165,000 physicians in the 
United States are insured against pro- 
fessional negligence. 

However, one of the contributors 
to this book claims that no profes- 
sional liability insurance policy now 
being written covers all the risks 
which are inherent in professional 
practice. 

Professional liability insurance is 
available through agents or brokers. 
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The above-mentioned writer advises 
that such insurance, because of the 
extensive coverage necessary, should 
be procured from a company with 
substantial reserves and unassigned 
surplus. Most of the companies en- 
gaged in writing professional liability 
insurance use the form adopted by 
the National Bureau of Casualty Un- 
derwriters, which provides that the 
company agrees: 


“To pay on behalf of the insured 
all sums which the insured shall be- 
come legally obligated to pay as dam- 
ages because of injury arising out of 
malpractice, error or mistake in ren- 
dering or failing to render professional 
services in the practice of the insured’s 
profession described in the declara- 
tions, committed during the policy 
period by the insured or by any per- 
son for whose acts or omissions the 
insured is legally responsible except 
as a member of a partnership.” 


This book represents the first at- 
tempt to present a study of tort lia- 
bility for all professions in a single 
work. In addition to the aspects of 
liability and insurance in the various 
fields, the many authors also discuss the 
preparation and trial of professional 
negligence cases and the ethical prob- 
lems involved. 


Policy Requirement 


Examination Under Oath. Max J. 
Gwertzman. Insurance Advocate, 135 
William Street, New York 38, New 
York. 1960. 28 pages. 75¢. 


The right of an insurance company 
to require that an insured submit to 
an examination under oath, designed 
to test the validity of a claim, has 
been uniformly upheld by the courts. 
In exercising this right, however, 
there are certain procedures which 
must be followed by the companies. 


The author limits his discussion to 
the use of examination under oath in 


Books and Articles 


fire insurance cases. He discusses the 
various requirements for the validity 
of such an examination and cites spe- 
cific court decisions in support of his 
contentions. Foremost among the re- 
quirements listed is the prompt deci- 
sion to request an examination under 
oath. According to the author, con- 
siderable delay in demanding an ex- 
amination can often be construed as 
a waiver of the right of examination. 


Mr. Gwertzman holds the degrees 
of Doctor of Jurisprudence and Doc- 
tor of Juridical Science from the New 
York University School of Law. He 
has published many monographs and 
books on insurance problems. 


Global Coverage 


World Insurance Trends. Edited by 
Davis W. Gregg and Dan M. McGill. 
University of Pennsylvania Press, 
3436 Walnut Street, Philadelphia 4, 
Pennsylvania. 1959. 689 pages. 


This comprehensive book is the 
result of the First International In- 
surance Conference, held at the Uni- 
versity of Pennsylvania in May, 1957. 
It contains a total of 62 papers on 
every conceivable aspect of insurance. 
Some 450 experts, from all parts of 
the world, gathered at this conference. 
The cream of the opinions expressed 
there are collected in this volume. 


The editors are leading insurance 
educators in their own right. Dr. 
Gregg is the president of the Amer- 
ican College of Life Underwriters, 
and Dr. McGill is the executive di- 
rector of the S. S. Huebner Founda- 
tion for Insurance Education. They 
served in the capacity of codirectors 
for the 1957 conference. 


The general theme of the confer- 
ence was “The Role of Private Enter- 
prise in Insuring Life and Property 
Values.” Utilizing the conference as 
a forum, the insurance men who gath- 
ered there exchanged ideas in an at- 
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mosphere of critical objectivity. The 
result is this book’s contents—chap- 
ters on the impact of inflation on 
insurance and the regulation of insur- 
ance. Also considered are health 
insurance, trends in marketing, the 
capacity problem, and the view of the 
American consumer toward insurance. 
Leading insurance men from other 
nations analyze the “environment of 
insurance” in their countries and in 
major world areas. 


All in all, this is an experience that 
every insurance man should share. 
The portion of the conference pro- 
ceedings included in the book affords 
a concise, representative indication of 
world-wide insurance trends. 


Landlords, Tenants and Counsel 


Preparation of Leases. Milton R. 
Friedman. Practising Law Institute, 
20 Vesey Street, New York 7, New 
York. 1960. 185 pages. $2.50. 


Milton Friedman, a leading author- 
ity on real estate law, first published 
this monograph in 1946. It includes 
a wealth of practical suggestions for 
the lawyer who represents landlords 
or tenants. This new edition has been 
expanded to give fuller coverage to 
such topics as percentage leases and 
condemnations. 


Underwriting by the Agency 


Automobile Underwriting at the 
Agency Level. Walter Sammis, Jr. 
Rough Notes Company, Inc., Indian- 
apolis, Indiana. 1960. 43 pages. 


“Underwriting,” claims Mr. Sam- 
mis, “[is] basically the appli- 
cation of common sense to known 
conditions and circumstances.” For 
this reason he feels that the agency 
man is more often in a better position 
to underwrite than is the company 
representative, since he knows the 
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conditions and circumstances in his 
area of coverage. 


This book covers many facets of 
the underwriting process, beginning 
with loss ratio, which the author 
terms as the whole structure of in- 
surance. He goes on to analyze such 
aspects of underwriting as moral haz- 
ard, physical hazard, adequate rates, 
nonowned automobiles, endorsements 
and others. 


ARTICLES 


Articles of interest 





in other 


legal publications 


Problems of Auditors The 
insurance business has long been held 
to be one in which the public interest 
is of such importance as to require 
its activities to be subject to direct 
governmental jurisdiction. Auditors 
must file reports with the Securities 
and Exchange Commission on audits 
made on insurance companies. In the 
case of insurance companies having 
capital stock, the published financial 
statements continue to meet the needs 
of policyholders, but they are, for the 
most part, rather worthless to the 
shareholders, who occupy the same 
position as do investors in shares of 
nonregulated companies. With regis- 
tration of insurance companies’ securi- 
ties under the Securities Act, this 
deficiency has been almost overcome. 
—Schaffer, “Audits of Insurance Com- 
panies,” Journal of Accountancy, March, 
1960. 


Court Decisions in Recovery Suits 
Insurer’s liability for injury or 
death resulting from a violation of 
the law is generally allowed in the 
absence of provisions in the insurance 
policy specifically excepting the risk. 
The beneficiary has been allowed re- 
covery in cases where the insured was 
killed by police, while attempting a 
hold-up; by his intended murder and 
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robbery victim; by execution for 
murder; by fire he deliberately set to 
collect fire insurance; and by com- 
plications resulting from an_ illegal 
abortion. 

Some of these court decisions have 
been based—at least in part—upon 
the seriousness of the violation of law 
involved, others upon a consideration 
of proper treatment of the innocent 
beneficiary and still others upon the 
maxim that no one shall profit from 
his own wrong. All three of these 
elements should be considered as 
crucial in the determination of any 
such case where the loss is within the 
terms of the insurance contract. 
“Insurance—Insurer’s Liability for 
Death or Loss Resulting from Vio- 
lation of Law,” North Carolina Law 
Review, December, 1959. 


Estate Planning Minimizes Estate 
Shrinkage . . . Life insurance has 
long been recognized as the ideal 
vehicle to minimize estate shrinkage 
caused by taxes, administration ex- 
penses, debts and the like. 


WINNING YOUR LAWSUIT BY DEPOSITION __ 


Te 


In order to encourage the purchase 
of life insurance, three years ago a 
few companies introduced a minimum 
deposit plan. The basic advantages 
of this plan were very high first and 
early year cash values and a slight 
reduction from the usual premium, 
but the disadvantage was that the 
borrowed cash value, on the death 
of the insured, was deducted from the 
face amount of the policy. One year 
later they added another feature to 
this plan which made it more attrac- 
tive than before—the full face amount 
of the policy would be paid if death 
occurred on or before the sixty-fifth 
birthday of the insured. 

For many executives who wish to 
retain equity investments or cash in 
their own businesses or are otherwise 
limited in net spendable income, the 
minimum deposit plan is ideal. It is 
equally worthwhile for corporations 
and partnerships that need insurance 
protection on stockholders or key men. 
—Vrionis, “Modern Estate Tax Re- 
lief,’ Trusts and Estates, March, 1960. 
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lawyer and may have to be pointed 
out to him. Admissions destructive 
of a lawsuit are most painful on the 
day made and, accordingly, advan- 
tages won should be cashed in—if 
possible, immediately after the depo- 
sition. Negotiation for settlement or 
dismissal is most effective immediately 
after the deposition. 

In the press of business, even im- 
portant points won at the deposition 
may slip by your memory. Accord- 
ingly, it is recommended that immedi- 
ately a comprehensive analysis of the 
deposition should be dictated. This 
will enable one to carry on later ne- 
gotiations or trial preparation with- 
out overlooking the important points. 


Winning Lawsuit by Deposition 


It is suggested that these memoranda 
be dictated with headings for each 
phase to enable easy and quick refer- 
ence. The last section should include 
numbered items for suggested follow- 
up of witnesses and law. Then the 
leads should be promptly followed up. 
It is heartbreaking, later, to find that 
information or witnesses which were 
still available right after the depo- 
sition are forever lost. 


Thus, depositions properly timed, 
prepared, executed, analyzed and used 
should enable you to have an acre 
of diamonds in your backyard and 
should go toward winning the law- 


suit by deposition. [The End] 
317 











NEGLIGENCE 
Summaries of Selected Decisions 
rted by CCH 


Recently Repo 
NEGLIGENCE REPORTS 





Railroad's Liability— 
Licensee Struck by Train 


The mere showing by the plaintiff that 
he was injured when struck by the de- 
fendant's train does not indicate negli- 
gence on the part of the defendant 
which would render it liable for the 
plaintiff's injuries. Fifth Circuit. 


As Judge Wisdom of the Fifth Cir- 
cuit described it, this action arose 
“out of one of those tragic accidents 
when a person, walking between sets 
of railroad tracks or on the cinder 
path along the side of railroad tracks, 
is hit and mangled by a train, and no 
one, including the plaintiff, knows 
just how the accident happened.” It 
was established at the trial that the 
plaintiff had had a few drinks, but 
was not intoxicated, when at approx- 
imately 11 o’clock on a dark foggy 
night he took a short cut through the 
defendant’s switchyard on his way 
home. Around midnight a conductor 
employed by the defendant found the 
plaintiff. His right arm was severed 
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just above the elbow and his left arm 
just at the shoulder; his left leg 
was broken, as were most of his ribs; 
his collar bones were crushed, and a 
large part of the rear of his left hip 
was sheared off. 


Testimony showed that the train 
which hit the plaintiff consisted of an 
engine with a 40-foot tender and a 
caboose which was backing along the 
main track at about 14 miles an hour. 
Although the engine was equipped 
with a strong headlight, there was 
only a small light on the rear of the 
tender to illuminate the tracks in the 
direction in which the train was moving 
at the time of the accident. 


At the trial, the railroad’s motion 
for directed verdict was granted by the 
district court judge who held that 
the plaintiff had failed to show that 
the railroad was negligent, that the 
plaintiff was guilty of contributory 
negligence, and that the doctrine of 
last clear chance relied on by the 
plaintiff was inapplicable. 


On appeal, the plaintiff argued that 
the railroad’s employees were aware 
that the tracks were frequently used 
as a short cut and that they were negli- 
gent in backing a train with only a 
dim light on the rear, without having 
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a crew member riding at the rear to 
warn people walking on the tracks. 


In holding that the district court 
was correct in ruling that the railroad 
was not negligent, the court of ap- 
peals emphasized that the plaintiff's 
burden of proving negligence was not 
lightened, even if it was conceded that 
he was a licensee rather than a tres- 
passer. 


The court said: 


“The train crew did not see... 
[the plaintiff]. It was a dark, foggy 
night. Visibility was limited. The 
train was backing at a reasonable rate 
of speed. The testimony is that the 
engineer was keeping a sharp lookout 
from one side of the engine and the 
fireman from the other. In the cir- 
cumstances of this case, considering 
especially that there was no regular 
crossing, no footpath leading to and 
across the tracks, no streets crossing 
the tracks, and the train was in the 
switchyards, the members of the train 
crew were exercising reasonable 
care.” 


Regarding the plaintiff’s contention 
that the district court erred in with- 
drawing from the jury the question 
of his contributory negligence, the 
court held that the district court prop- 
erly found him negligent since the 
undisputed evidence permitted no 
other conclusion. The plaintiff should 
have been aware of the possible dan- 
ger to his safety, and he owed a duty 
to himself to keep a reasonable look- 
out for approaching trains. If the 
plaintiff had been exercising ordinary 
care, said the court, he would have 
seen the light on the tender and heard 
the noise of the steam engine, and 
he would thus have been able to avoid 
being struck by the train. ‘Fire 
burns, slick pavements are slippery, 
and trains come down the track with 
no ability to dodge or side-step. 
Grown men must be held to this 
knowledge, if railroads are to operate.” 
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The court concluded its affirmance 
of the district court’s decision by 
pointing out that the evidence was 
not sufficient to support the plaintiff’s 
reliance on the last clear chance doc- 
trine. According to the court there 
was no showing, as required by the 
rule, that (1) the plaintiff was in a 
position of peril of which he was 
unaware or was unable to avoid, (2) 
the defendant knew or should have 
known of the plaintiff’s predicament 
and (3) the defendant could have 
avoided the accident if it had known. 
—Rutherford v. Illinois Central Rail- 
road Company. United States Court 
of Appeals for the Fifth Circuit. Feb- 
ruary 26, 1960. 10 NEGLIGENCE CASES 


(2d) 727. 


Liability of Building Owner— 
Death of Invitee 


The owner of a building is under a duty 
to keep the premises reasonably safe 
for an invitee, and to warn him of any 
latent dangers which might result in 
his injury. Seventh Circuit. 


The plaintiff's decedent, an engi- 
neer, was one of three men sent to do 
repair work on the roof of the defend- 
ant’s building. An employee of the 
defendant was assigned to show the 
men how to get to the roof. He led 
them to a freight elevator, took a key 
hanging on the wall and unlocked 
the elevator doors. He replaced the 
key, placed the elevator in motion by 
pulling a cable hanging near the door, 
and stopped it by taking hold of the 
cable when the elevator reached the 
fifth floor. After pointing out a flight 
of stairs which led to the roof, the 
employee advised the men to come 
and go in the same way when they 
went to lunch or went home. 


The elevator was what is known 
as a rope-geared hydraulic elevator, 
which is started by pulling a cable 
and stopped by taking hold of it. 
When the elevator is stopped at a 
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given floor, a mark on the cable is 
lined up within a short distance of a 
corresponding mark on the wall. If 
this is not done, the elevator will not 
remain stationary, but will “creep” 
upward or downward. 


When the men went for lunch, they 
walked down the stairs to the first 
floor and returned by riding the ele- 
vator to the fifth floor as they had 
in the morning. At about six that 
evening, the men quit work and 
walked through the dimly lighted 
building to the location of the freight 
elevator on the fifth floor. Although 
the doors were open as they had been 
when the men returned from lunch, 
the elevator had, unknown to them, 
risen above the fifth floor. As the 
decedent braced himself on the door 
jamb and felt for the elevator with his 
left foot, he lost his balance and fell 
to his death down the shaft. 


Following a federal district court 
judgment based on findings of fact 
and conclusions of law favoring the 
plaintiff, the defendant appealed. 


The court of appeals was unwilling 
to disturb the district court’s finding 
that the decedent was an invitee of 
the defendant and that he had not 
been contributorily negligent, and 
that the defendant, in failing to keep 
its premises in reasonably safe condi- 
tion and to warn him of the dangers 
inherent in the use of the elevator, 
had directly and proximately caused 
his death. 


The court noted that when—as in 
this case—an action is tried without 
a jury, the trial court’s findings of 
fact must be accepted unless they are 
clearly erroneous. 


The court said: 


“It was a reasonable inference from 
the evidence in this case that the ab- 
sence of the elevator from the fifth 
floor at the time of decedent’s fatal 
fall was due to creeping, because 
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there was no evidence of any other 
cause. In any event the drawing of 
reasonable inference from the evi- 
dence was peculiarly the function of 
the district court.” 


In concluding that the defendant 
was properly found liable, the court 
held that “Defendant owed a duty 
to decedent, an invitee on its prem- 
ises, to use due care for his safety 

. and particularly to inform him 
of the creeping action which was 
characteristic of this type of elevator 
and which could be overcome only 
by stopping it in a position where the 
corresponding marks on the cable and 
the wall were not more than four 
inches apart.”’—Snorgrass v. Sears, 
Roebuck & Company. United States 
Court of Appeals for the Seventh 
Circuit. March 1, 1960. 10 NeEcLI- 
GENCE Cases (2d) 753. 


Charitable Immunity Doctrine— 
Religious Institution 


A charitable religious institution other 
than a hospital is not liable for injuries 
caused by the wrongful act of an em- 
ployee unless (1) the person injured was 
not a beneficiary of the institution and 
(2) the institution was negligent in its 
selection or retention of the employee. 
Ohio. 


This wrongful death action was 
brought by the administrator of the 
estate of a minor who had drowned 
in the defendant YWCA’s swimming 
pool. The complaint alleged that the 
child’s death was caused by the negli- 
gence of the defendant’s employee— 
a lifeguard on duty at the pool at the 
time. 


After the trial court had sustained 
the defendant’s demurrer, the Ohio 
Court of Appeals reversed that ruling 
on the basis of the state supreme 
court’s holding in Avellone v. St. 
John’s Hospital, 165 Ohio St. 467, 135 
N. E. 2d 410 (1956), that a nonprofit 
hospital was liable under the doctrine 
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of respondeat superior for the torts 
of its servants. In holding that the 
demurrer was improperly sustained, 
the court of appeals said that “we 
fail to see any legal distinction be- 
tween such a corporation and a cor- 
poration not for profit having the 
purposes of a Young Women’s Chris- 
tian Association.” 


The matter was appealed to the 
Ohio Supreme Court, which refused 
to follow the court of appeals in thus 
extending the limitation on the doc- 
trine of charitable immunity. In 
reversing the lower court’s decision the 
supreme court pointed out that the 
Avellone case significantly altered 
the previous Ohio rule of complete 
immunity, in accordance with the 
general tendency throughout the 
United States toward complete liabil- 
ity. 

It was the court’s opinion that the 
Avellone case’s abolishment of the im- 
munity doctrine with respect to non- 
profit hospitals was based on the 
conclusion of the court in that case 
that nonprofit hospitals “are no longer 
operated as the charitable institutions 
which they were in the earlier days 
and their modern methods of opera- 
tion are no longer comparable to 
those of earlier days.” 


The court discussed a proposed state 
law which would have rendered chari- 
table institutions completely immune 
from tort liability except in situations 
involving the gross negligence of their 
employees. The bill failed when the 
state legislature was unable to effect 
repassage after the measure was 
vetoed by the governor. This legis- 
lative development gave evidence, 
said the court, of “the conflict of 
opinion presently existing in the leg- 
islative process of our state govern- 
ment” concerning charitable immunity. 


Holding that any further limitation 
on the doctrine of charitable immu- 
nity should come from the legislature 
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rather than the judiciary, the court 
concluded: 


“In the Avellone case, in which the 
issue was presented on pleadings as 
in this case, the court felt that changed 
modern operating conditions of non- 
profit hospitals required it to reject 
and abandon the previously declared 
public policy. Similarly compelling 
reasons are not established to the 
satisfaction of the majority in this 
case, particularly in the light of the 
recent legislative developments re- 
cited herein showing the conflict of 
views in the area of charitable im- 
munity or liability. Therefore, we 
decline to again declare an extension 
or modification of public policy. We 
feel that under these circumstances 
the doctrine of stare decisis should be 
applied and followed in order, if for 
no other reason, to avoid retroactive 
imposition of liability on a charitable 
institution which would result from 
the declaration of a different public 
policy—and we hold accordingly. . . .” 
—Gibbon v. Young Women’s Christian 
Association of Hamilton. Ohio Su- 
preme Court. January 27, 1960. 10 
NEGLIGENCE Cases (2d) 828. 


Parental Liability for Tort of Child 


Where there was undisputed evidence 
that the defendants had taken adequate 
precautions to prevent their son's un- 
supervised play with a BB gun, the 
trial court did not err in directing a 
verdict for defendants on the ground 
that they could not have foreseen that 
injury would result from the boy's use 
of the weapon. Mississippi. 


In this action the plaintiff, as 
next friend of his seven-year-old son, 
sought to recover damages for in- 
juries suffered when the boy was 
struck in the eye by a pellet from a 
BB gun fired by the defendants’ son, 
also seven. 


The two boys were playing alone 
in the defendants’ yard when the de- 
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fendants’ son aimed the gun at the 
other boy and fired four shots—one 
of them striking him in the eye and 
inflicting injuries of a degree which 
later necessitated removal of the eye. 


Although the defendants both 
worked—the wife in the day, the hus- 
band at night—a maid was always 
present to look after their children, in 
the event that both parents were gone 
at the same time. On the day of the 
accident, however, the maid became 
ill and it was necessary for the wife 
to leave work to take her to a doctor. 
Her husband drove to the school to 
pick up their son but missed him, and, 
as a result, no adult was present to 
look after the children at the time 
of the mishap. 


Following undisputed evidence at 
the trial that the boy was never per- 
mitted to use the gun without adult 
supervision, and that the shots for it 
were kept hidden under clothes in a 
dresser in his father’s room, the trial 
court granted the defendants’ motion 
for directed verdict. 


On appeal to the Mississippi Supreme 
Court, the plaintiff argued that the 
BB gun was a dangerous instrumen- 
tality and that the defendants were 
guilty of actionable negligence in not 
exercising proper supervision over 
their son’s use of it. 


After citing the general rule that 
the parents of a minor cannot be held 
liable for his tortious acts on the 
mere ground of the parental relation- 
ship, but may be liable where their 
negligence has made it possible for 
the child to cause injury, the court 
said : 


“The gravamen of the appellant’s 
[plaintiff’s] complaint is that the ap- 
pellees rendered accessible to their 
seven-year-old child the BB gun and 
the shot therefor, thus rendering ac- 
cessible to him a dangerous instru- 
mentality, and that they are therefore 
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liable for the resulting injury. We 
do not think that this complaint is 
justified under the undisputed evi- 
dence in this case. We would have 
no hesitancy in holding that a BB 
gun accompanied by the shots or am- 
munition therefor in the hands of a 
seven-year-old child would constitute 
a dangerous instrumentality. The un- 
disputed proof is, however, that the 
gun was kept unloaded in a closet... 
and that the shots or ammunition 
therefor were hidden by the father 
under his clothes in a dresser drawer 
in another room. . . . We cannot con- 
ceive what more could have been done 
by the parents of the... child to 
avoid rendering accessible to him the 
shots of the gun, unless they had 
locked up the shot. To say that they 
should have done this would be to 
impose upon them liability as insurors 
and of course they were not subject to 
such liability.” 


The court pointed out that, as the 
facts of the case were not in dispute, 
the trial judge properly directed the 
jury to find that the defendants could 
not be expected to have foreseen the 
chain of events leading up to the 
injury complained of, and that they 
were therefore not negligent. 


The court stated: 


“Tn order to reverse the action of the 
trial judge we would have to hold that 
in the face of the undisputed facts the 
parents ... should have reasonably 
anticipated that the children would 
be left alone in the home on the after- 
noon in question, that their small son 
seven years of age would locate the 
shots hidden in a dresser drawer in 
his father’s room and would take 
them and the gun and undertake to 
use the same in violation of his fath- 
er’s strict orders, and that in failing 
to do so they were guilty of negli- 
gence.”—Tatum v. Lance et al. Missis- 
sippi Supreme Court. February 15, 
1960. 10 NEGLIGENCE Cases (2d) 798. 
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Renewal of Burglary Insurance 


Where the defendant insurer offered to 
extend the plaintiff's burglary coverage 
following inspection and approval of 
certain alterations which were to be 
made in the plaintiff's premises, com- 
pletion of the alterations did not auto- 
matically extend coverage even though 
the defendant would have found them 
satisfactory if it had inspected them. 
Third Circuit. 


For a number of years prior to 
November, 1954, the plaintiff hosiery 
company had secured all of its insur- 
ance, including burglary coverage, 
from the defendant through its gen- 
eral agent. The burglary policies 
were issued for yearly periods on No- 
vember 5, and were renewed by the 
defendant on expiration without ex- 
press direction from the plaintiff. 


During the insurance period 1953- 
1954, the plaintiff moved to a new 
business location on the third floor 
of a building, and later moved to the 
first floor of the same building with- 
out notifying the defendant or its 
agent of the change. When the agent 
came to deliver renewal policies on 
November 4, 1959, he discovered the 
move, and informed the plaintiff that 
the defendant would not insure it 
against burglary until certain changes 
had been effected in the premises to 
increase security, and until an inspec- 
tion and approval of the changes had 
been made by the defendant. The 
agent did not deliver the policy, but 
returned it to the defendant marked 
“canceled.” 


After the defendant had made an 
inspection of the premises, it wrote a 
letter to the agent detailing the work 


Fire and Casualty 


which the plaintiff was to complete 
before coverage could be reinstated. 
A self-addressed postcard was en- 
closed, to be used by the agent to 
notify the defendant when the neces- 
sary alterations had been made. 
Although the postcard pointed out 
that there was to be a “reinspection,” 
there was no language in it or in the 
letter to the effect that a reinspection 
would be necessary before the insur- 
ance would be issued. 


The agent mailed the letter and 
the postcard to the plaintiff, instruct- 
ing it to “Kindly let us know when 
these recommendations have been 
completed, in order that the Company 
may inspect and at that time, rein- 
state your Burglary Insurance.” 


Shortly after the alterations were 
completed, but before the defendant 
had been notified of this, the plain- 
tiff’s establishment was burglarized. 
When the defendant disclaimed liabil- 
ity, the plaintiff brought the present 
action. After the district court, finding 
that the alterations complied with the 
defendant’s specifications, rendered a 
judgment favoring the plaintiff, the 
defendant appealed. 


In response to the defendant’s con- 
tention that coverage was conditioned 
upon inspection and approval of the 
altered premises, the plaintiff argued 
that the course of conduct over the 
years between itself and the defend- 
ant established an implied contract 
that required it to renew coverage 
upon completion of the specified alter- 
ations, and that express approval by 
the defendant was not necessary. 


The court of appeals discussed the 
lower court’s judgment, saying in 
part: 


“The findings of the trial court in 
respect to this contention were inter 
alia, as follows: “The only purpose 
for which the requirement of notice 
was inserted was that the defendant 
might be apprised of the performance 
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of the condition before actually issu- 
ing the policy.’, ‘It seems to me that 
the whole intent of the parties was 
that the plaintiff would be covered 
by an oral contract to insure when 
every physical change of the premises 
which the defendant deemed proper 
for its protection had been made.’, 
‘The sole purpose of the requirement 
for reinspection was that the defend- 
ant might be sure that the work had 
been done.’, and ‘Inasmuch as it had 
been done, it is not material that the 
mere step of notification and reinspec- 
tion did not take place until after the 
loss.’ These findings are insufficient 
for the reasons set out hereinafter to 
sustain the conclusion of law reached 
by the court below that . . . [the de- 
fendant] is liable.” 


According to the court, the circum- 
stances in this case did not establish 
the requisite meeting of the minds 
and intent to enter a contract suff- 
cient to support the finding of an 
existing contractual obligation. 


It was the court’s opinion that the 
facts required the conclusion that the 
defendant made an offer of a unilat- 
eral contract to insure the plaintiff 
after specified alterations had been 
inspected and approved by the defend- 
ant. “It was a prime condition of the 
unilateral contract that the work was 
to be inspected, and if necessary rein- 
spected, and was to meet with... 
[the defendant’s] approval before... 
[the plaintiff] at its first-floor location 
was to be covered by insurance... 
and it is not an adequate answer... 
to assert that the work had been com- 
pleted ...in accordance with... 
[the defendant’s] specifications and 
that therefore liability attached.” 


Referring to the trial court’s finding 
that the defendant could not have un- 
reasonably refused to approve of the 
alterations, the court pointed out that 
“this is irrelevant in view of the terms 
of the offer of the contract, for the 
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right to reinspect and the right to 
approve were retained by .. . [the 
defendant] before it extended bur- 
glary coverage. [The defendant] .. . 
never had the opportunity to exercise 
these rights. Until it did so it in- 
curred no liability.” 

The court reversed and remanded 
the case with directions to enter judg- 
ment for the defendant—J/rma Hosi- 
ery Company v. Home Indemnity 
Company. United States Court of Ap- 
peals for the Third Circuit. March 
29, 1960. 10 Fire AND CASUALTY 
Cases 307. 


Fire Insurance— 
“Other Insurance’’ Clause 


Where a clause in a fire policy issued 
to the plaintiff prohibits other insurance 
on the same property, recovery will not 
be denied because of the existence of 
additional insurance if such insurance 
was secured without the plaintiff's 
knowledge. Texas. 


This action was brought on a policy, 
issued by the defendant, insuring the 
plaintiff's house against loss by fire. 
In the policy, the plaintiff’s grantor 
was named as the second mortgagee 
and the latter’s grantor as the first mort- 
gagee, with payment to be made to 
the plaintiff and the other two as 
“their inter-st may appear at time of 
loss.” The defendant’s denial of lia- 
bility was based on a showing that 
other insurance existed on the prop- 
erty. It was the defendant’s conten- 
tion that the policy issued to the 
plaintiff never became effective be- 
cause of a provision in the policy that 
the defendant should have no liability 
thereunder if there was, at the time 
of its issuance, other fire insurance on 
the same property. 

It appeared at the trial that approx- 
imately a year after he had purchased 
the home the plaintiff had had a con- 
versation with the first mortgagee, in 
which the latter had informed him 
that he was obligated to insure the 
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property in order to protect the mort- 
gagee’s interest. Following this con- 
versation, the plaintiff had secured the 
policy involved in this action. 

Unknown to either the plaintiff or 
the first mortgagee, the real estate 
agent, who had handled the two pre- 
vious sales of the property and who 
collected the plaintiff's monthly pay- 
ments on his indebtedness to the two 
mortgagees, had secured insurance on 
the property shortly after the sale to 
the plaintiff. In this policy the second 
mortgagee was named as the insured, 
with a loss-payable clause protecting 
the first mortgagee. Attached to the 
policy, and bearing the same date, 
was a “Texas Form No. 175, Sale 
Contract Clause,” providing that the 
property was under contract of sale 
to the plaintiff, and that any loss 
under the policy was payable to the 
second mortgagee and to the plaintiff. 
The policy was delivered to the sec- 
ond mortgagee, who testified at the 
trial that he assumed the plaintiff had 
purchased it. The plaintiff testified 
that the real estate agent had previ- 
ously sought authority from him to 
secure insurance, but that he had told 
the agent he would get any insurance 
he needed from an agent of his ac- 
quaintance in another city. 

At the trial the jury found that the 
plaintiff neither knew of nor ratified 
the purchase of the policy by the 
agent. After the court granted the 
defendant’s motion for judgment not- 
withstanding the verdict, the plaintiff 
sought reversal in the Texas Court of 
Civil Appeals. 

In holding that the plaintiff should 
not be denied recovery under his pol- 
icy because of the unauthorized pur- 


chase of other insurance by the agent, 
the court said: 

“As applied to a question of cover- 
age, such as here presented, we see 
no distinction to be made between a 
policy of fire insurance on an auto- 
mobile and a policy of fire insurance 
on a building. More has been written 
concerning . . . situations where the 
property insured was personal prop- 
erty, as in the case of an automobile, 
than where the property is a structure 
on realty.” 

The court then discussed cases in- 
volving automobile insurance in 
which a situation analogous to that 
in the present action had arisen, ob- 
serving that “it is generally estab- 
lished that an insurance policy obtained 
by and issued to a mortgagee or con- 
ditional vendor of a car, though cov- 
ering the interest of the mortgagor 
or conditional vendee . . . without 
the knowledge and consent of said 
mortgagor or conditional vendee, is 
not such ‘other insurance’ as_ will, 
under a clause against other insurance, 
avoid a policy obtained by the latter, 
covering his interest in the car.” 

According to the court, “it would 
be unreasonable to hold that such con- 
tract of insurance violated a provi- 
sion against ‘other insurance’. . . in 
a policy procured by the vendee—so 
as to make it worthless in the vendee’s 
hands. We are convinced that the 
principle announced is sound and is 
the law in this state as applied to 
insurance on buildings as well as on 
automobiles.” —Crutchfield et al. v. St. 
Paul Fire & Marine Insurance Com- 
pany. Texas Court of Civil Appeals. 
February 26, 1960. 10 Fire AnD Casu- 
ALTY CASES 323. 


The 1959 death rate among the owners of the 95 million ordinary 
life insurance policies in the United States was 598.8 per 100,000 
compared with 602.5 the previous year, 611.4 a decade ago, and 
766.5 15 years ago, the Institute of Life Insurance recently reported. 


Fire and Casualty 
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Breach of Cooperation Clause— 
Waiver by Insurer 


Where a liability insurer elects to de- 
fend an action against its insured, but 
fails to notify the insured that it reserves 
its right to deny liability based on the 
insured’s subsequent breach of a coop- 
eration clause, it will be held to have 
waived that right. Washington. 


In 1955 the plaintiffs’ car was struck 
by another car driven by a man carrying 
liability insurance issued by the de- 
fendant company. Contained in the 
policy were provisions requiring (1) 
notice to the insurer within 60 days 
of all accidents, (2) cooperation in 
the defense of all actions and (3) the 
defense by the insurer, at its expense, 
of all actions brought against the in- 
sured. These provisions were ex- 
pressly made conditions precedent to 
the insurer’s liability under the policy. 
Within ten days after the accident, 
the insured’s attorney, having learned 
of the accident from the plaintiffs, 
gave the insurer notice. The insurer 
denied liability because of the in- 
sured’s personal failure to give notice, 
and refused to discuss settlement of 
the plaintiffs’ claim. 


The insured left the state but he re- 
turned in 1957, at which time the 
plaintiffs brought suit against him. 
After the insured informed the de- 
fendant insurer of the pending action, 
the latter employed counsel to defend 
him. Conferences ensued between the 
insured and his attorney who filed an 
answer to the plaintiff's complaint, 
and the insured assured the defendant 
that he would cooperate in the de- 
fense of the action and attend the 
trial which was set for December. 
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In September the defendant notified 
the insured that, although it was un- 
dertaking his defense, it reserved its 
right to deny liability under the policy 
because of his breach of the coopera- 
tion clause. Despite the insured’s 
agreement to cooperate, he did not 
attend the trial and judgment resulted 
for the plaintiffs. The plaintiffs sub- 
sequently brought this action against 
the insurer to recover the amount of 
the judgment, and appealed to the 
Washington Supreme Court from the 
trial court’s order of dismissal. 


The supreme court reversed the de- 
cision of the lower court, holding that 
the defendant had waived its right to 
deny liability under the policy. Be- 
fore turning to the issue of waiver, 
the court disposed of several conten- 
tions made by the plaintiffs. In re- 
sponse to the plaintiffs’ argument that 
the burden of proving the breach of 
the cooperation clause was on the in- 
surer, the court noted that perform- 
ance of the provision was expressly 
made a condition precedent to liabil- 
ity, and that it was therefore neces- 
sary for any party seeking to recover 
under the policy to show that the 
provision had been complied with. 


The court also held that the insur- 
er’s right to deny liability was not 
dependent upon a showing that its 
defense of the action was rendered 
less effective by the insured’s refusal 
to cooperate. 

Regarding the defendant’s conten- 
tion that by the September, 1957 no- 
tice it had reserved its right to deny 
liability, the court held that “such 
notice is not applicable to a subse- 
quent breach of a policy requirement.” 
According to the court, the only con- 
duct on the part of the insured which 
constituted a breach of the coopera- 
tion clause was his refusal to attend 
the trial. When the defendant be- 
came aware that the insured had no 
intention of appearing at the trial, it 
had the obligation of notifying him 
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that his failure to do so amounted toa 
further breach, and that in continuing 
the defense of the action it reserved 
the right to deny liability in the event 
that judgment was rendered against 
the insured. “The insurer’s continu 
ing defense in the instant action with- 
out such notice constituted a waiver 
of the right subsequently to assert the 
breach of the co-operation clause.” 

Van Dyke et al. v. White et al. Wash- 
ington Supreme Court. February 4, 
1960. 19 AuromosiLe Cases (2d) 243. 


Joint Tortfeasors— 
Right to Contribution 


Although the liability insurer of one of 
two tortfeasors pays the entire amount 
of their joint liability, neither it nor 
the insured are entitled to contribution 
from the other tortfeasor if the latter 
was guilty only of ordinary negli- 
gence, while the insured's negligence 
amounted to an_ intentional wrong. 
Minnesota. 


Four court actions were commenced 
as a result of a collision between the 
insured’s car and another vehicle. 
After the cases were consolidated for 
trial, the jury returned a verdict in favor 
of a passenger in the insured’s car 
against both the insured and the driver 
of the other car. In actions brought 
by the drivers of the cars against each 
other, the jury returned verdicts in 
favor of each. The effect of the ver 
dicts was to find both drivers guilty 
of negligence proximately contribut 
ing to the collision. 


After his insurance company had 
paid the entire amount of the judg 
ment, the insured filed a 
payment and a claim for contribution 
from the other driver as provided for 
by the following state statute: 


notice of 


“When a judgment against two or 
more persons shall be enforced against 
or paid by one of them, or one of them 
shall pay more than his proper share 
as between himself and the other 
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judgment debtors, he may continue the 
judgment in force for the purpose of 
compelling contribution; and, if with 
in ten days after such enforcement or 
payment, he shall file with the clerk 
a notice of the amount paid by or 
collected from him in excess of his 
proper share, and of his claim for con- 
tribution the judgment shall re- 
main in effect in favor of the party 
filing such notice for the amount and 


against the party in such notice 
specified.” 
The other driver moved for an 


order denying the insured’s claim, al- 
leging that his negligence consisted 
of conscious and intentional illegal 
acts that would bar a right to con- 
tribution, and further that the insured 
was not the real party in interest. In 
granting this motion, the trial court, 
in a memorandum, stated its opinion 
that the insurance company was the 
real party in interest, and that the 
issue involving the insured’s right to 
contribution had not been determined 
at the trial. 


On appeal to the Minnesota Su- 
preme Court, the insured argued that 
since there had been no finding at the 
trial that he was guilty of such negli- 
gence as would bar his right to con- 
tribution, the matter was res judicata. 


The court stated the general rule 
that a tortfeasor who pays more than 
his share of a joint liability is entitled 
to contribution from his joint tort- 
feasors who are guilty of ordinary 
negligence, but that he is barred from 
contribution if his negligence amounted 
to an intentional wrong. Referring 
to the statutory provision regarding 
contribution, the court said: 


“The summary procedure for en- 
forcing contribution . is a cumula- 
tive remedy. The statute made no 
change in the substantive law of con- 
tribution. Where a defense to con- 
tribution is asserted, a joint debtor 
has a righi to have such issue litigated.” 
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In denying the insured’s right to 
contribution until the issue as to his 
intentional negligence had been prop- 
erly adjudicated, the court said: 

“The consolidation of these actions 
did not raise the issue of the right of 
the driver to contribution from the 
other where he pays more than his 
share of the joint liability to the 
passenger. This issue was not raised 
by the pleadings and was not tried by 
consent, nor was it submitted to the 
jury. The trial court’s memorandum, 
made a part of its order, is clear on 
this point. It is not enough to say 
that the issue could have been tried 
if it had been raised. The answer to 
that contention is that it could have 
been tried if... [the insured] had 
availed himself of the right to cross- 
claim, as he could have done under 
Rule 13.07. Since he did not do so, 
it remains open for determination, 
and that issue is not res judicata by 
virtue of the trial of the issue of 
ordinary negligence ... .” 

Turning to the question of whether 
the insured was the proper party to 
bring an action for contribution, the 
court held that when the insurer paid 
the full amount of joint liability it 
was subrogated to the insured’s right 
of contribution from the other driver, 
and that the insurer must therefore 
bring the suit in its own name as the 
real party in interest.—Coble v. Lacey 
et al. Minnesota Supreme Court. 
February 26, 1960. 19 AUTOMOBILE 
Cases (2d) 59. 


Wife's Loss of Consortium 


A wife may recover damages for loss 
of consortium. Michigan. 


In this action the plaintiff alleged 
that the defendant’s negligence caused 
an intersection collision with her hus- 
band’s car and that, as a result, he 
suffered a brain concussion which 
could develop into epilepsy, lost the 
voluntary functioning of his kidneys 
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and sustained four fractures of the 
pelvis, a puncture of the abdomen 
and other severe injuries. She sought 
recovery of damages for loss of con- 
sortium in that she was “deprived of 
her husband’s aid, assistance, enjoy- 
ment, sexual relations, love, conjugal 
affection, companionship, felicity, so- 
ciety, advice, counsel, comfort, co- 
operation, and mutual service . sg 


Recovery was denied by the trial 
court in accordance with the prece- 
dent set by previous cases in the 
jurisdiction which had held that al- 
though the husband was permitted to 
sue for loss of consortium, the wife 
was not. The lower court’s decision 
was reversed on appeal to the Michi- 
gan Supreme Court. 


Remarking that the rule had its 
origin in a historical period of time 
when a wife was considered “part 
chattel, part servant,” the court argued 
that the present-day continuation of 
the rule is based on two fundamental 
errors. “The first is that the concept 
of consortium, of conjugal fellowship, 
is capable of dismembership into ma- 
terial services and sentimental serv- 
ices. The second fundamental 
error in the objection made is that 
(assuming we can and do make the 
theoretical differentiation described) 
the law does not permit recovery for 
the sentimental aspect alone of con- 
sortium. . The actions for criminal 
conversation and alienation of affec- 
tions are in point. It is law well- 
established, not even worth a counter 
struggle, that the gist of such actions 
is not the loss of services but the loss 
of conjugal rights.” 


“c 


It was the court’s view that “in 
today’s society the wife’s position is 
analogous to that of a partner,” and 
that since the reasons for the old rule 
no longer remain, there is no basis 
for perpetuating it—Montgomery v.° 
Stephan. Michigan Supreme Court. 
February 25, 1960. 19 AUTOMOBILE 
Cases (2d) 39. 
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Summaries of Selected Decisions 


Recently Reported by CCH LIFE 
INSURANCE REPORTS 





Life Insurance Application— 
Materiality of Representation 


The insured’s incorrect reply to a ques- 
tion in an insurance application does 
not constitute a material misrepresenta- 
tion which would void the policy unless 
a truthful answer would have resulted in 
the insurer's refusal to issue the policy. 
California. 


The plaintiff brought this action on 
a policy issued by the defendant in- 
surer on the life of her husband. The 
insured had died a little more than 
a month after issuance of the policy. 
An autopsy established that the in- 
sured’s death was the result of a 
thrombosis and that his heart showed 
evidence of a prior thrombosis—esti- 
mated by the autopsy surgeon to have 
taken place approximately eight years 
earlier. It was alleged by the insurer 
that the policy was invalid because 
of false representations and fraudu- 
lent concealment of material facts by 
the insured in the application for the 
policy. 


In question 12 of the application, 
the insured had been asked: “Has any 
physician, practitioner, or healer ex- 
amined, advised or treated you within 
the last 5 years?” Although the in- 
sured had answered “no” to this ques- 
tion, the evidence established that 
three years before he had gone to a 
doctor’s office for treatment of a minor 
stomach discomfort. At the trial this 
doctor produced his office record relat- 
ing to the insured’s visit. It read as 
follows: “Jan, 2-53: Pain in upper 
abdomen that radiates out into both 
arms. It has been coming in short 
bouts of about fifteen minutes until 
last night, but last night it was al- 
most continuous. Examination of ab- 
domen indicated, scheduled for G-I 
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series. Sample of barbatrate-A for 
temporary relief.” The doctor testified 
that, apart from this record, he had 
no recollection of the insured or his 
visit. 

In denying liability, the insurer con- 
tended that the question and answer 
were material to the issuance of the 
policy and that if the insured had 
answered truthfully an investigation 
would have followed which would 
have revealed information such that 
no policy would have been issued. 


The trial resulted in a judgment for 


the plaintiff, and the defendant ap- 
pealed. 

The appellate court affirmed the 
judgment, saying in part: 

“It is the general rule that the 


answers to written questions in an 
application for insurance are deemed 
to be material representations. 

However, it is for the court, upon 
an examination of all of the evidence, 
to determine whether a representation 
of fact is of such materiality as would 
justify a cancellation of a contract, 
assuming that the other requisites 
for such relief exist. The materiality 
of an answer to a question of this 
character is to be determined not 
only from the fact that it is informa- 
tion which the company deems ma- 
terial, but also from a determination 
whether a correct answer to 
the question would have revealed in- 
formation of such character that no 
contract would have been made. It 
is therefore the established law that 
a representation of this character, al- 
though untrue, will not be considered 
such material representation as will 
invalidate the insurance policy where 
the occasion for an interview with a 
physician was a trivial indisposition.” 


as to 


Relating this rule to the present 
case, the court held that the insurer 
had not produced sufficient evidence 
to support its claim that knowledge 
of the insured’s visit to the doctor 
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would have led to an investigation 
which would have resulted in refusal 
to issue a policy. The court pointed 
out that there was nothing in the 
doctor’s testimony to indicate that the 
insured was seriously ill at the time 
of his visit. “[The doctor] . . . indi- 
cated that he made no diagnosis of 
any heart difficulty ; that he suggested 
further examination of the patient’s 
digestive tract and gave him for tem- 
porary relief a few sample pills to 
relieve stomach discomfort. The pa- 
tient never returned and the doctor 
never saw him again.” 


In the court’s view, “had the de- 
ceased revealed this one interview 
with the doctor and had the matter 
been investigated further, in all prob- 
ability the only information that would 
have been received was that the de- 
ceased felt indisposed; that he went 
to the doctor’s office; that the doctor 
considered the matter as nothing 
more than a trivial indisposition or 
stomach upset; that the patient was 
given a sample of pills for the relief 
of stomach distress; and that the 
trouble disappeared.” Since the above 
information could not have served as 
a reasonable basis for denying cover- 
age, the misrepresentation which resulted 
in the concealment of this information 
could not be deemed a material mis- 
representation. 


The court concluded by noting that 
the insured “probably had no intent 
to mislead or conceal” since he had 
given the doctor’s name in answer to 
the next question in the application: 
“13. Who is your usual medical at- 
tendant?” It also felt that the trial 
court had been justified in concluding 
that the insured’s “no” answer to 
question 12 was induced by his belief 
that the company was interested only 
in the matter of severe illnesses and 
not in casual checkups or consulta- 
tions on trivial matters.—Scroggs v. 
Northwestern Mutual Life Insurance 
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Corporation. California District Court 
of Appeal, Fourth District. December 
16, 1959. 4 Lire Cases (2d) 784. 


Airline Trip Insurance— 
Timely Notice of Injury 


If an insured fails to give the insurer 
notice of loss within a reasonable time 
after he has reason to believe he has 
a claim under the policy, he wil! be 
denied recovery regardless of whether 
the insurer was prejudiced by such fail- 
ure. Fifth Circuit. 


In April, 1955, the plaintiff pur- 
chased, from a vending machine at an 
airport in Chicago, a policy of airline 
trip insurance to cover a round trip 
flight from Chicago to Augusta, Georgia. 
The policy, which was issued by the 
defendant, insured the plaintiff against 
loss of life, eyes, arms or legs, and 
provided for payment of medical ex- 
penses incurred as a result of injuries 
covered by the policy. The plaintiff 
did not read the policy, but folded 
it up and mailed it to his wife who 
was named as beneficiary in the event 
of his death. 


Less than a week after taking out 
the policy, the plaintiff was seriously 
injured when the taxi in which he 
was a passenger collided with another 
vehicle. At the time of the accident 
he was en route to the Augusta air- 
port where he intended to complete 
his round trip by catching a plane for 
Chicago. 

As a result of his injuries he was 
hospitalized for about ten weeks, and 
his injured leg was in successive casts 
during a ten-month period following 
the accident. He returned to work on 
a part-time basis about a year after 
he was hurt, 

Early in 1957—nearly two years 
after the accident—the plaintiff, through 
his attorney, reported the injury to 
the insurer and demanded payment of 
the maximum medical benefit. Claim 
forms, furnished by the insurer, were 
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submitted by the plaintiff in August, 
1957. After the insurer had denied 
liability, the plaintiff brought suit on 
the policy in a federal district court. 


The defendant contended that the 
plaintiff was precluded recovery by 
his failure to give notice of claim or 
file proof of loss within the periods 
prescribed in the policy. Written 
notice of claim was required “within 
twenty days after the occurrence or 
commencement of any loss covered 
by the policy, or as soon thereafter as 
is reasonably possible,” and proof of 
loss was to be made within 90 days 
or “as soon as reasonably possible and 
in no event, except in the absence of 
legal capacity, later than one year 
from the time proof is otherwise re- 
quired.” 

At the trial a jury verdict was re- 
turned in favor of the plaintiff. After 
its motion for judgment notwithstand- 
ing the verdict was denied, and judg- 
ment was entered against it, the 
defendant insurer appealed. 


The court of appeals noted that the 
substantive law which governed was 
that of Illinois, where the policy was 
purchased, and not that of Georgia, 
where the injury occurred. “This has 
been so provided by statute in Georgia 
and has been so determined by judicial 
decision in Illinois. The appellee | plain- 
tiff], in the aistrict court relied, and 
here relies, upon the proposition that, 
under the law of Illinois, an insured 
is not precluded from recovering upon 
the policy of insurance because of fail- 
ure to give notice or to furnish proof 
of loss within the time specified in 
the policy, in the absence of a for- 
feiture provision, if the notice is given 
and the proof is filed in a reasonable 
time. a 

The court cited the Illinois case of 
Star Transfer Company v. Underwriters 
at Lloyd’s of London, in which a state- 
ment was found of the rule that 
notice is not required until such facts 
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have developed as would suggest to 
a person of ordinary and reasonable 
prudence that liability might arise, 
and that the requirement is met by 
giving notice within a reasonable time 
after the injury presents aspects of 
a possible claim. In the court’s view, 
the plaintiff’s conduct did not meet 
the requirements of the rule. “Here, 
it was apparent at the outset that a 
substantial injury had been suffered 
and that substantial medical expense 
had been incurred. The appellee would, 
of course, be excused from giving a 
notice of claim during the period fol- 
lowing his injury during which he 
was under sedation. This, however, 
would excuse only seven and a half 
weeks of the nearly two years between 
the time of the injury and the time 
of the notice. In eight weeks after 
his injury the appellee had brought 
suit against the owner of the cab in 
which he was a passenger at the time 
of his injury. In the Star Transfer 
case it was held that a delay of eight 
months in giving notice was unrea- 
sonable. Here we hold that a delay 
of a year and ten months is unrea- 
sonable.” 


The Court of Appeals for the Fifth 


Circuit concluded: 


“We do not consider whether the 
appellant in asserting failure to give 
notice of claim as a defense, must 
show that it was prejudiced by such 
failure. In a diversity case decided 
under Illinois law, the Seventh Cir- 
cuit Court of Appeals decided: “The 
right [to be given notice] was pro- 
vided by the terms of the contract and 
we are of the view that the depriva- 
tion of such right would constitue 
prejudice without any actual proof 
that the results of the litigation would 
have been different.’ "—Mutual Benefit 
Health & Accident Association v. 
Brunke. United States Court of Ap- 
peals for the Fifth Circuit. March 15, 
1960. 4 Lire Cases (2d) 837. 
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RODUCT LIABILITY 
Summaries of Selected Decisions 


Reported in This Field 





Breach of Warranty— 
Requirement of Privity 


In an action based on a manufacturer's 
breach of an implied warranty it is not 
necessary for the plaintiff to show that 
he had a direct contractual relationship 
with the manufacturer of the product 
involved. Southern District of New York. 


After a helicopter owned by an oil 
company crashed into the Gulf of 
Mexico, the representatives of the 
pilot and five passengers killed in the 
accident brought this wrongful death 
action against the manufacturer. The 
defendant moved for dismissal of six 
causes of action based on breaches of 
implied warranties resulting in the 
respective deaths of the pilot and pas- 
sengers. It contended that the lack of 
privity of contract between itself and 
the decedents compelled dismissal. 


In denying the defendant’s motion, 
the district court reviewed briefly the 
development of the law regarding 
the liability of a manufacturer to a 
remote vendee or ultimate consumer 
of his product. The court first dis- 
cussed the imposition of liability on 
the basis of the manufacturer’s negli- 
gence. According to the court, the 
privity requirement originated in dicta 
expressed in the early English case of 
Winterbottom v. Wright, in which the 
liability of a contractor, not a manu- 
facturer, was in issue. 


Subsequently, exceptions to the 
general rule of nonliability developed, 
following the decision in Thomas v. 
Winchester, 6 N. Y. 396 (1852), which 
is generally regarded as the source of 
the “dangerous instrumentality doc- 
trine.” This doctrine allowed recovery 
in the absence of privity only when 
the injury was caused by articles in- 
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herently dangerous in themselves, such 
as poison, guns or explosives (and, in 
some instances, articles of food in- 
tended for human consumption). Also 
included in this group are products 
which, when put to their intended 
use, may become dangerous if defec- 
tively made. The court felt that 
“To]bviously, the helicopter involved 
in the instant action is such a danger- 
ous article. The language of Judge 
Cardozo in MacPherson v. Buick Motor 
Co., 217 N. Y. 382 (1916), used with 
reference to the automobile there, is 
applicable to the helicopter here. ‘If 
the nature of a thing is such that it 
is reasonably certain to place life and 
limb in peril when negligently made, 
it is then a thing of danger. Its nature 
gives warning of the consequences 
to be expected.’ ” 


It was the court’s opinion that since 
the present majority rule is to allow 
recovery based on negligence without 
requiring privity, “it is but one logical 
step forward to allow recovery against 
a manufacturer on a breach of war- 
ranty theory by one not in privity 
with him.” The court cited Dean 
Prosser’s comments on the tendency 
toward elimination of the privity re- 
quirement in warranty actions: 


“In recent years a considerable im- 
petus has been given to this attempt, 
which has met with the approval of 
every legal writer who has discussed 
it, by an increased feeling that social 
policy demands that the burden of 
accidental injuries caused by defective 
chattels be placed upon the producer, 
since he is best able to distribute the 
risk to the general public by means of 
prices and insurance. Added to this 
is the difficulty of proving negligence 
in many cases where it exists, even 
with the aid of res ipsa loquitur . . 


Remarking that there “is no reason 
why recovery should be allowed in 
food and related cases and denied in 
others so far as the privity require- 
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ment is concerned,” the court con- 
cluded by holding that a showing of 
privity was not a prerequisite to re- 
covery by the plaintiffs, and that the 
defendant’s motion for dismissal should 
therefore be denied.—Middleton et al. 
v. United Aircraft Corporation. United 
States District Court for the Southern 
District of New York. March 30, 
1960. 6 AviATION Cases 17,975. 


Product Liability Insurance— 
Exclusion Clause Construed 


Where a product liability policy ex- 
cluded coverage for injury or destruc- 
tion of products ‘‘out of which the 
accident arises,’’ the insured contractor 
could not recover the amount for which 
he became liable when the stucco walls 
of homes built and sold by him de- 
veloped defects. California. 


The plaintiff, a contractor covered 
by the defendant’s product liability 
policy, built and sold a large number 


of homes which subsequently de- 
veloped defects in the outside stucco 
walls. When the buyers brought 


action, the plaintiff gave notice to the 
defendant to defend the suits, but the 
latter refused, claiming that the dam- 
age in question was excluded from 
policy coverage. Having settled the 
buyer’s claims out of court, the plain- 
tiff sought recovery under the policy. 


The policy in question “insured all 
sums which the insured shall become 
legally obligated to pay as damages 
because of injury to or destruction 
of property, including the loss of use 
thereof, caused by accident.” This 
coverage was limited by several ex- 
clusion provisions, including the fol- 
lowing: “This policy does not apply: 

(f) under coverage C, to injury 
to or destruction of (3) any 
goods or products manufactured, sold, 
handled or distributed or premises 
alienated by the named insured, or 
work completed by or for the named 
insured, out of which the accident 
arises.” 


Product Liability 


In his complaint, the plaintiff stated 
that it had paid the buyer’s claims 
because it believed that the defects 
were due to improper mixing which 
allowed water absorption into the 
stucco. A second allegation added 
that the damage was caused by a high 
concentration of salt in the soil which 
was dissolved by water and absorbed 
into the stucco by capillary action, 
and that the plaintiff was therefore 
liable to the buyers on an implied 
warranty that the land was in suitable 
condition for location of the homes. 
A demurrer to the complaint was sus- 
tained by the trial court and the 
plaintiff appealed to the California 
District Court of Appeal. 

It was the court’s opinion that the 
exclusion meant that “if the insured 
becomes liable to replace or repair 
any ‘goods or products’ or ‘premises 
alienated’ or ‘work completed’ after 
the same has caused an accident be- 
cause of a defective condition, the 
cost of such replacement or repair 
is not recoverable under the policy.” 
The court pointed out that this did 
not exclude coverage for liability 
which might arise if the defective 
condition caused damage to other 
property or resulted in personal in- 
jury. “For example,” said the court, 
‘if a contractor builds a house and as 
a result of an improper mixture of 
the stucco, water is absorbed into the 
walls and the stucco cracks and falls 
off and a child is injured by the falling 
stucco, the injury to the child would 
not be excluded under Exclusion (f) 
but the replacement cost of the stucco 
would be excluded. Also, if the water 
absorbed into the walls should reach 
the interior walls and injure a valu- 
able painting hanging there, the dam- 
age to the painting would be recoverable 
under the policy while the damage to 
the walls would not.” 


Turning to a discussion of the plain- 
tiff’s contention that the damage to 
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the stucco was caused by the condi- 
tion of the soil and therefore was not 
excluded from coverage since it re- 
sulted from an independent source, 
the court held that no liability could 
have been imposed upon the plaintiff 
on this basis. After noting that there 
can be no implied warranties as to 
the quality or condition of land, the 
court said: “Since plaintiff’s second 
cause of action is based upon the 
allegation that the damage to the 
stucco was caused by a deleterious 
condition of the soil and since there 
was no implied warranty as to its 
condition, plaintiff incurred no lia- 
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bility for damage assertedly arising 
therefrom. Under the terms of the 
policy defendant was only ob- 
ligated to pay on behalf of the insured 
(plaintiff) ‘all sums which the insured 
shall become legally obligated to pay 
as damages...’ (Italics added.) There- 
fore, since plaintiff was not liable for 
damages caused by the condition of the 
soil, it follows that there could be no 
liability under the policy . . . .”— 
Liberty Building Company v. Royal 
Indemnity Company. California Dis- 
trict Court of Appeal for the Second 
District. February 1, 1960. 177 A.C. A. 
686. 


Continued from page 278 


a. 


tion could exceed the 10 per cent or 
$2,500 figure, but only where the 
pension plan provided vested rights 
for at least some employees. 


(3) The present long-term capital 
gains treatment accorded to lump- 
sum distributions by qualified plans 
at termination of the employee’s service 
or at his death would be discontinued. 
This not only would be directed to 
plans of self-employed individuals, 
but would include all plans. 


On May 11, David A. Lindsay, 
General Counsel of the Treasury, ap- 
peared before the Senate Finance 
Committee to explain the Treasury’s 
views on H. R. 10. Surprisingly 
enough, the Treasury made a new 
proposal—that of a special nonnego- 
tiable federal government retirement 
bond, although the Treasury’s pro- 
posal does not go as far as the pro- 
posal of Senator Curtis. The Senator’s 
plan would permit all persons not 
covered under some kind of income- 
deferred pension plans to take limited 
deductions for investments in govern- 
ment bonds. 


In order to simplify administration 
from the standpoint of not only the 
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individuals concerned but also the 
Internal Revenue Service, the Treasury 
asked the Senate Finance Committee 
to give consideration to permitting 
self-employed individuals to invest 
their pension funds directly in spe- 
cial nonnegotiable federal government 
retirement bonds without the use of 
a trust. This would make possible the 
investment of pension funds with a 
minimum of complexity and expense. 
It would also be likely to reduce 
abuses in the misuse of pension funds 
and attendant complexity in the ap- 
plication of so-called prohibited trans- 
action rules. 


Historically, pension and _profit- 
sharing plans have been accorded 
special tax treatment on the premise 
that they are for the exclusive benefit 
of employees. The present Code con- 
fines this special treatment to quali- 
fied pension plans which meet certain 
tests as to nondiscrimination in favor 
of shareholders, executives or highly 
paid employees. 

Though a self-employed person can- 
not now be covered by a qualified 
pension plan, an owner-manager of a 
corporation may be covered by such 
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a plan. This is because technically 
the latter is an employee of the cor- 
poration even though he owns it. This 
means that an owner-manager of a 
corporation may now arrange to secure 
all the tax advantages associated with 
coverage in a qualified plan despite 
the fact that, as the owner, he can 
establish the plan and arrange the 
conditions, including the size of the 
contributions and benefits for covered 
individuals. 


As a practical matter, where there 
are a substantial number of employees 
besides the owner, there are limits to 
the amounts that an owner-manager 
can afford to have contributed for 
himself under a qualified plan. Since 
qualified pension plans must not dis- 
criminate in regard to coverage and 
benefits, an owner-manager of a cor- 
poration with many employees gen- 
erally can receive substantial pension 
benefits only by going to the consid- 
erable expense of providing other 
employees pension benefits on a com- 
parable basis. 

However, owner-managers of cor- 
porations who have no employees or 
a relatively small number of em- 
ployees earning modest salaries can 
now provide themselves with sub- 
stantial pensions under qualified plans 
without incurring considerable extra 
costs to pay for comparable pension 
benefits for others. Under such con- 
ditions, therefore, the contributions 
under the plan in effect may benefit 
only or mainly the owner of an enter- 
prise. The tax avoidance possibilities 
in this type of situation can be sub- 
stantial. 


Old-Age Health Insurance Plans 
Various health insurance proposals 
for the aged are presently confronting 
the public. New proposals spring up 
periodically, adding more confusion 
to the picture. Here is a brief descrip- 
tion of a few of the current proposals, 


The Coverage 


including the issues and the criticisms 
involved in each—although there seems 
little hope that any legislation in this 
area will be enacted during this session 
of Congress. Congress wants to roll 
up the carpet in July. 


The Administration’s health care 
plan, calling for federal-state subsidy 
for medical care insurance to be pro- 
vided by private insurance companies, 
would cost about $1.3 billion a year. 
The plan would require that the states 
wishing to participate supply between 
one third and two thirds of the cost, 
with the Administration contributing 
around $700 million. Eighty per cent 
of a wide variety of older persons’ 
medical bills above $250 a year would 
be paid by the plan. The $250 would 
be paid out of the individual’s own 
pocket. Expenses to be covered in- 
clude up to 180 days of hospitalization, 
up to 365 days of nursing home care, 
a maximum of $200 of X-ray and 
laboratory services, up to $350 of drug 
costs, and bills for doctors, operations 
and dental services. 


The Administration’s plan, to be 
administered by each state, would 
cover persons aged 65 and older with 
incomes of $2,500 or less per year 
if they chose to pay an annual enroll- 
ment fee of $24. Evidently, in verify- 
ing whether the individual involved 
meets the annual income requirement, 
the government must investigate that 
person’s personal income. Labor, 
health agencies and organizations of 
retired people list as one of their 
criticisms of the Administration’s 
plan the fact that it would force an 
income test on America’s aged. 

Other criticisms emanating from the 
same groups and directed toward the 
Eisenhower-backed proposal are: (1) 
It would put the maximum cost at a 
time when the need for medical care 
was at its greatest and the ability to 
pay was at its lowest. (2) It would 
be vastly more expensive to admin- 
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At the present time 49 per cent of 
the aging population has some form 


of health insurance, it is reported. 
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ister than the social security system. 
(3) It would be impossible for many 
states to raise the money the plan 
requires. (4) Despite the urgency for 
action, the Administration’s plan would 
cause the greatest delay. (5) The 
plan’s emphasis on decentralization 
would endanger the quality of med- 
ical care. 

The Forand bill, H. R. 4700, it is 
estimated, would cost more than $1.1 
billion the first year. It was rejected 
by the House Ways and Means Com- 
mittee earlier this year. To be financed 
by raising the social security tax, the 
Forand plan would cover social security 
recipients, paying hospital care for 60 
days a year and nursing home care for 
120 days a year and would start pay- 
ing benefits from the first dollar of 
hospital or nursing home expense. 


Pointing out its objections to Forand- 
type legislation, the Health Insurance 
Institute said that a law providing 
health care only for those eligible for 
social security benefits would leave 
some 4 million people (those not 
covered by social security) out in the 
cold. Such a plan would endanger the 
entire social security structure by 
placing a responsibility upon it for 
which it is inherently unsuited. The 
institute said that social security spon- 
sored plans would hinder greatly the 
continued development of voluntary 
health insurance programs especially 
suited to the requirements of older 
persons. 


The Health Insurance Institute also 
warned that the whole issue of health 
insurance for the aged has been ex- 
posed to the distorting heat generated 
by political pressures and that hasty 
enactment of a costly national health 
care plan would create a grossly inef- 
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ficient machine which could drain the 
economic resources of the American 
people, without aiding the aged. 


Hilton Davis, manager of the domestic 
distribution department of the United 
States Chamber of Commerce, said 
that the national chamber is in op- 
position to all Forand-type proposals, 
as is the American Medical Associa- 
tion, insurance groups and others. One 
of the big objections to the Forand 
plan is its compulsory nature. Legis- 
lation to provide medical care under 
social security eventually would lead 
to “a compulsory federal program of 
health and medical care benefits for 
everyone, the costs for which might 
easily require a 200 per cent increase 
in Social Security Taxes,” said Davis. 


Any belief that older people are 
demanding federal health insurance 
legislation was deflated by Represen- 
tative Thomas B. Curtis, a Republican 
of Missouri and a member of the Ways 
and Means Committee which earlier 
rejected the Forand bill, Davis reports. 
Representative Curtis analyzed his own 
mail and that of his colleagues and 
reported : “Practically none of it came 
from older people.” He contends the 
issue has been “inspired” by the AFL- 
CIO as fuel for the 1960 election 
campaigns. 


According to the International As- 
sociation of Accident and Health Un- 
derwriters, health insurance companies 
have demonstrated their ability, on a 
voluntary basis, to provide adequately 
for the health and medical care of the 
aged. Already 49 per cent of the 
aging population has some form of 
health insurance at the present time. 
By 1970, conservative estimates pre- 
dict that 90 per cent of this group will 
have coverage. The Health Insurance 
Institute says that about 7.7 million 
people over 65 had some form of 
health insurance at the beginning of 
1960, while in 1952 there were only 
3.4 million. 


1LJ— May, 1960 
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Our CLAIM OPERATION must be as up to 
date as the 1960 auiomobiles and not geared 
to a Model-T Ford.’ How one insurance com- 
pany reduces iis claims costs by up-to-date, 
efficient handling of claims is detailed in a 
forthcoming article. 
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by a scheduled article is whether a liability ee BRS 
insurer should supersede a judgment against atenatatat 


its insured when appealing. What happens Sete 
if it doesn't, and what happens if it does? . 


- 


= +4 
Otero tee 


FIRST CLASS 
PERMIT NO. 57 
CHICAGO, ILL 


SECURING recorded statements from witnesses 
is a relatively new development in claims in- 
vestigation. The recorded statement calls for 
a special kind of equipment and for special 
techniques in using this equipment, all of which 
are described by a supervisor of bodily in- 
jury claims. 
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WueN the insurer and the plaintiff's counsel 
have failed to resolve their differences, a 
costly war has been declared. There is a 
way to avoid such a result, with justice for 
all concerned—that's diplomacy, as will be 
explained in a forthcoming article. of 
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Mail This Card Today 
for Handy Guides to Estate 
Planning and Tax Law 





CCH PRODUCTS COMPANY 
4025 W. Peterson Ave. 
Chicago 46, II. 


Send the quantities of CCH books indicated 
at prices quoted. (Remittance with order 
saves postage and packing charge.) 


Fill in 
Amt. 


1. ESTATE PLANNING—QUICK REFER- 
ENCE OUTLINE—7th Edition, 1960 (9444). 
Prices: 1 to 4 copies, $1.50 ea.; 5-9, $1.30 
ea.: 10-24, $1.20 ea.: 25-49, $1.10 ea.; 50-99, 
$1 ea. 

FEDERAL ESTATE AND GIFT TAXES 

EXPLAINED (9118). Prices: 1 to 4 copies, 

$3 ea.: 5-9, $2.70 ea.; 10-24, $2.40 ea.; 25-49, 

$2 ea. 

3 NEW FEDERAL ESTATE TAX REGU- 
LATIONS (8116). Prices: 1 to 4 copies, 
$1.50 ea.: 5-9, $1.30 ea.: 10-24, $1.20 ea.; 
25-49, $1.10 ea.: 50-99, $1 ea. 
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[] Quote prices on larger quantities with 
our imprint, 


[] Remittance herewith [] Bill us 


Signature & Title 
Firm 
Attention 


Street Address 
9444—366 
City, Zone & State 


(If ordering by letter or purchase order, 
please attach this card.) 


CCH GUIDES TO 
SOUND ESTATE PLANNING 


ESTATE PLANNING—QUICK REFERENCE OUTLINE 
7th Edition, 1960 
William R. Spinney 


Here is truly a compact, handy guide to the complex field of estate planning 
Completely revised, this all-new Edition reflects latest tax law to press time. It take: 
into consideration all pertinent provisions of the Internal Revenue Code. Easy ic 
read, easier to understand, it’s written in layman's language with estate planning 
clearly set out. One of this book’s major aims is to ‘‘red flag’’ tax pitfalls and lesser 
the impact of taxes on daily business activities and estates . . . and it does jus 
that! Marked for your close attenion, too, is the all-important part life insurance 
plays in overall estate plans. Some prime areas covered include Analyzing the 
Estate, Estimating Tax Liabilities and Other Transfer Costs under Existing Titles anc 
Plans, Planning the Conservation of Estate Assets and Minimization of Taxes. Makinc 
this book even more effective is an “‘illustrative case’ to show the practical applicatior 
of the principles involved. Quick-reference tax tables facilitate computations. Topica 
index; 96 pages, 6”’ x 9’’, heavy paper covers. Price, $1.50 a copy 


FEDERAL ESTATE AND GIFT TAXES EXPLAINED 
Including Estate Planning, 1959 Edition 


An ideal reference for day-to-day use, handy for desk or brief case, this easy- 
reading book reflects pertinent laws, rulings, estate and gift tax regulations tc 
press time. It’s designed to give you extensive explanation on federal estate and 
gift taxes. Simplifies such questions as how estates and transfers are subject tc 
federal estate or gift taxes, valuation of estate assets and gifts, how to keep taxes at 
legal lows by effective estate planning. Includes valuable, timesaving rate tables plus 
computations to lessen the possibility for error. Sample schedules indicate methods 
used for filing in various schedules which appear in official forms. Topical index; 288 
pages, 6”’ x 9’’, heavy paper covers. Price, $3 a copy. 


NEW FEDERAL ESTATE TAX REGULATIONS 


This book provides invaluable tax information in a specialized area; gives needed 
tax facts to simplify and facilitate program planning. Concisely arranged in this 
handy source is the full official text of the Federal Estate Tax Regulations. Complete 
and practical, it increases in value with everyday use; should be a ‘‘must’’ for al 
with estate tax problems. Topical index; 112 pages, 6’’ x 9’’, heavy paper covers. 

Price, $1.50 a copy. 


¢ All Dependable—All Commerce Clearing House Publications ¢ 


| These are the desk-helps top insurance law and tax men reach for when 
a fast, sound answer to a problem is needed. You, too, will find them inval- 
vable for handling questions that pop up daily. To get your copies promptly, 
just fill in and mail the handy tear-off Order Card. 
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